Copnep>xaHue:

BBEOEHWE

AKTYyaJIbHOCTb UCCef0BaHNSA onpenesinsiio To, 4TOo NpaBoBOe OTHOLLEHWe Teopusa npasa
onpenensieT Kak ocobyto coumanbHyo CBA3b Cy6BHEKTOB, OpMAMNYECKoe coaep)xaHune
KOTOPOM COCTaBAAT CybbeKTUBHbIE NMpaBa U obecnevymBatoLime Ux peaamsaynto
obsa3aHHOCTN.

OCHOBaHMEM YyCTaHOBJIEHMSA NpaB N 06513aHHOCTEN CyXXaT «aKTbl, 0bycnoBanBatoLme
NMPUMeHeHne IPUANYeCKUX HOpPM», B CUJTY 3TOr0 Ha3biBaeMble IOPUONYECKNMU DaKTaMN.
9TO HeoCnopumoe CBMAETENbCTBO TOMY, YTO B OCHOBaHMK ftoObIX 06 eCTBEHHbIX
OTHOLUEHMN (B TOM 4YuCsie N NPaBOBbIX) NexaT pakTu4eckme obCcToaTeNnbCTBa, @ OCHOBY
MpPaBOBbIX OTHOLLUEHWNI COCTaBAAT Takne 0b6CToATENbCTBA AENCTBUTENBHOCTU, KOTOPbIE
CrMocobHbI 6bITb NpegMeToOM KPNANYECKON OLLEHKN (KBaNPMKaLNN).

Mo MHeHunto B.b. icakoBa «MMEHHO B pe3yJ/ibTaTe lpuan4yeckon Ksanupukauymm
hakTnyeckoe obCTOATENBCTBO NPU3HAETCA OpUANYECKUM (haKToOM, opuLMaIbHO
npuobpeTaeT Ka4yeCTBO OPNANYECKOro haKTa».

Cny4aeTcs, 4TO 0O4HO U TO e hakTnyeckoe 06CToATENLCTBO CNOCOOHO BbITL NpegMeToM
pPa3/INYHON IOPNONYECKON KBAIMPUKALMKW, N NMOJyHaTb NpU 3TOM 3HA4YEHME, KOTOpOoe
npungaeT eMy HOpMa NpaBa, Jie)Kallasd B OCHOBE Ka)X[A0N N3 3TUX KBannpumkauun. Tak,
NMPUHYONTENIbHOE JINWEHNE XXU3HM OPYroro 4YesoBeka Ha OCHOBAHUM YIrOJI0OBHO-MNPaBOBOMN
HOPMbI KBanudunumpyeTcsa Kak ybuncTseo, a B rpa>xAaHCKO-NpPaBoBON cepe - Kak (hakT
NPUYNHEHNS UMYLLLECTBEHHOIO N MOPasibHOro Bpeaa, Cay>Xalnim OCHOBaHNEM ero
BO3MeELLEeHNS.

OOHO 1 To e hakTnyeckoe obCcToATENbCTBO 0byCcnaBanBaeT NPUMEHEHNE U TON U
OpYyron lopnanyeckom Hopmbl. A 3TO 0O3HaAYaeT, YTO onpeaensowmm onga uenen
MPaBOBOr0 pPeryanpoBaHmnsa SBnAsgeTCA He hakTn4deckoe 06CToATENbCTBO KakK TakKoBoE, a
3HaYeHne, KOTopoe NpuaaeT emMy 3aKoH, KOHCTpyunpys obuieobsa3aTenbHble NpaBuia
noseneHus.

FOpnanyeckmmm pakTamMmm B TECHOM CMbICJIe CJIOBa Ha3blBalOTCA Takue cobbiTns U
OEeNCTBUS, KOTOPbIE HE NPeACTaBAAT HMYEro NPOTUBHOIO TpeboBaHUAM OPUONYECKNX
HOPM N KOTOPbIM HE3aBMCMMO OT HAMEPEHHOCTM UX COBEPLLUEHUS MPUCBOEHO



oripepesieHHoe rpnan4eckoe sHa4yeHme. CnepoBaTefnlbHO, 3aKOHOA4ATe/b, CO34aBas
HOPMY, paCCHNTbIBaeT Ha ee NMnpumMmeHeHmne B KadecTBe cpencrtBa OUEHKN TUTMNYHbIX
XN3HEHHbIX CI/ITyaLI,I/II7|.

[ns 3Toro oH onpenenseT B HOPMe NMPU3HaKkn, KOTopble BNOCNeACTBMM Oal0T
BO3MOXXHOCTb MPOBECTU IOPUANYECKYIO KBaNUPUKaLNIO OOHOTUMHbLIX ABIEHNN
NEeNCTBUTENIbHOCTW.

3TN ABNEHNA [0 3HAYEHUS IOPUONYECKOro pakTa «A0TArMBaloT» He BCcerga, a Toraa,
Korga obnanaioT HeobXxoAMMbIMU NMPU3HAKAMU, TO €CTb TEMU, KOTOPbIE CONMOCTABUMBbI C
Npu3HakKaMu, chopMynmMpoBaHHbIMU HOPMOI. W Mo3ToMy cnenyeT pa3nyaTh
06BEKTUBHYIO peasibHOCTb, U Te pa3Hoobpa3Hbie ee «OoLLYyLLIEHNS», B KOTOPbIX OHa HaM
JlaHa.

BbiBaeT, 4TO NPUHYAUTENLHOE JINLLEHWNE XMN3HN APYroro 4esioBeka C TOYKM 3peHuns
MOpann He ocy>XaaeTcs obwecTBoM (Hanpumep, yOMncTBoO, COBEPLLUEHHOE XXEHLLMHON B
COCTOAHUN adhheKTa KaK peakunn Ha cucTteMaTmyeckme n3aeBaTesibCTBa U NbAHCTBO
My>Ka), HO 019 NpaBoBOKn cepbl obuiecTBa - 3TO BCerga npecTtynjeHne, puan4yeckmn
hakT, nexxawmm B OCHOBAHUWN YroJIOBHO-NPABOBOr0 OTHOLLEHWUSA, N, KaK cneacTeue,
YrOJI0OBHOM OTBETCTBEHHOCTMW.

O61beKkT nccnenoBaHUs - BO3HUKHOBEHME rpakaAaHCKMX npaB 1 06s3aHHOCTeN.
MpepMeT nccnenoBaHUsa - panYeckmne GakTbl B Fpa>KAaHCKOM MpaBse.

Llenb nccnenoBaHusa - U3y4nTb lopnanydeckme pakTbl B rpaxgaHCKOM npase. B
COOTBETCTBUKN C LeJ1blOo NMOCTaBJ/1IEHLI N PELUEHbI Csiegyroune 3agadin.

PaccMmoTpeTb onpenesieHne, NpmusHakm N Knaccupmkaumsa lopnonyecknx pakTos;
NpoaHann3npoBaTb A03BOJIEHHbIE N HEAO3BOJIEHHbIE IOPUANYECKMEe OEeNCTBUS;
NccnepoBaTbh yHKUUNU lOpUANYECKNX DAKTOB;

N3y4unTb Knaccngumkaumo no nocnencTsnam, K KOTOPbIM NMPUBOANT IOPUANYECKUN
JakKT;

5. OcBeTUTb 4ONYCTUMOCTb KhacCndpurkaumum no oopmMe NposBJIeHUNSA IOPUaNYeCKnX
(haKTOB;

W

6. ViccnepoBaTb Knaccuukaumnio No XxapakTepy AeNCTBUSA IOPUONYECKOro gakTa.



NNABA 1. OPUANYHECKUE ®AKTbI KAK OCHOBA
BO3SHUKHOBEHUA, L BMEHEHUA U NPEKPALLEHUSA
rPAXXAAHCKUX NPAB N OBA3AHHOCTEN

1.1. OnpepneneHve, NPU3HaAKM U Knaccudukauus
lopManyYeckKkux (pakrtos

MexaHn3M OeACTBUSA rpaXkKJaHCKOro npasa, Kak 1 npaBa Booblle, 3aK/l04aeTCcs B
HaZle/IeHUM YHYAaCTHUKOB MMYLLIECTBEHHOro 060poTa onpenesieHHbIMU NpaBaMun 1
0643aHHOCTAMU 1 NPEeAOCTaB/IEHNN UM MPABOBLIX CPEACTB O/ OCYLLECTBIEHUA U
3aWMTbl NIPMHaANeXalwmx UM npas.

OAHaKOo Ha/n4yme HOPM rpakAaHCKOro 3aKOHOo4aTeIbCTBa €Le He CO34aeT npas u
06s3aHHOCTEN y4aCTHUKOB MMyLLLeCcTBeHHOro obopoTa. [ng aToro Heob6xoaAnMo
HacTynJeHne onpeneneHHbIX NpU3HaBaeMbIX MPAaBOM XXU3HEHHbIX 06CTOATENbLCTB,
KOTOpble B IMTepaType NPUHATO MMEeHOBaTb opnan4yeckumMmmn haktamm. B coyeTaHum ¢
HOPMOW NMpaBa OHM NOPOXKAAKT NMPaBOBble NOCNEACTBUSA: BOSHUKHOBEHME, N3MEHEHMNE
NN NpekpauieHmne npas n oba3aHHOCTEN.

B rpa>kgaHCKoM npaBe iopungnyeckme pakTbl MHOFO4YUCNEHHbI U pa3HoobpasHbl; B 0bLen
hopmMe ux Kpyr onpepesieH B cT. 8 'K PO, roe Ha3BaHO AeBATb rpynn lopuandeckmnx
(haKTOB. DTOT NepeyeHb He ABJIeTCA NCHEPNbIBAOWMM: KaK CKa3aHo B 3TOW XXe cTaTbe
K PO, rpakxgaHckme npasa 1 06893aHHOCTN MOTyT BO3HUKaTb BC1eACTBUE UHbIX
OENCTBUN rpaXKaaH n lpnanyeckmnx numu, Kotopble B CUy 00LWMX HavYana u cMbicia
rpa>k4aHCKOro 3akoHogaTeIbCTBa NOPOXKAAKT NpaBa U 06sa3aHHOCTWU. NpaBuibHas
OLEeHKa lpuanyecknx pakToB 1 UX NPaBOBbIX NOC/EeACTBUN BaXKHa A1 onpeneneHuns
npas 1 0693aHHOCTEN CTOPOH B FPa>KgaHCKUX NMPaBOOTHOLEHNAX.[1]

FOpunandeckmne pakTbl B rpa>kjaHCKOM MpaBe NMPUHATO AeNnTb Ha ABe 6onblune rpynnbl:
nencTeus n cobbiTuA. NepBble 3aBUCAT OT NoBeaeHns (AencTenin) cybbLekTos
rpa>XA4aHCKOro npaBa M OpraHoB rocygapcTBa. BTopble - 3To pa3HoOro poaa
obcToATENbLCTBA, KOTOPbLIE HACTYNalOT HE3ABUCUMO OT AENCTBUSA NIOLEN U B CUJTY HOPM
3aKOHOOaTeNbLCTBa NOPOXKAAKT NpaBa N 0693aHHOCTU CyObEKTOB rpa>kgaHCKOro rnpasa.

FOpnanyecknin pakT Kak OCHOBaHME, N3 KOTOPOro BO3HUKAIT rpakgaHCKoe NpaBo U
COOTBETCTBYlOLAA eMy 00653aHHOCTb, B OPUANYECKOM SA3bIKE MPUHATO MMEHOBATb



TUTYJIOM 3TOro npasa. Hann4ymne TUTyna 03HavYaeT, 4TO HOCUTENb NpaBa Npuobpen ero
Ha 3aKOHHbIX OCHOBAHUAX U MOXXET NMPeTeHA0BaTb Ha €ro oCyLeCcTB/eHNe N 3alnTy.
Hanbonee 4aCcTo TEPMUH «TUTY» UCMNONb3YETCSA NPU XapaKTepUCTUKE BELLHbIX Mpas.,
0HAaKO OH YMeCTeH Tak>xe B cpepe 0653aTeNnbCTBEHHOr0 NpaBa U MHTENIEKTyasIbHOWN
cobCcTBEHHOCTN.

MpPOoMANIOCTPUPOBATL 3TO MOXKHO NMPUMEPOM 13 CyaebHON NpakTUKK, peleHne cyna
OTMEHEHO, 3asBNeHne ncTua o6 ycTaHOBIEHMN OPUANYECKOro haKkTa oCcTaBneHo 6e3
PacCMOTPEHUS, MOCKOJIbKY OAHMM M3 HEOBXOAMMbIX YCNOBUIA PAaCCMOTPEHUA Aena
ABNseTCcsa To, 4Tobbl haKT, Npocbba 06 yCTaHOBNEHNN KOTOPOIro 3asBieHa, UMen
lopnaAnYecKoe 3HaYeHne, cnenoBaTesibHO, CyQ He MOI MPUHSATbL K MPOWU3BOACTBY U
paccMaTpMBaTb MO CYLWECTBY AaHHOe 3asBJ/ieHNe, T.K. yCN0BUS, HeobxoanMble ONs
yCTaHOBJIeHMS haKTa, MMelLero lpnandyeckoe 3HayeHne, oTCyTCTBOBaIN.[2]

BO3HMKLWINM Frpa>KgaHCKMM NpaBaM BCeraa KoppecnoHAMPYKT COOTBETCTBYOLWME
0683aHHOCTN, UCNOJIHEHNE KOTOPbIX NO3BOJISET HOCUTESO NpaBa peaan3oBaTb
nMmeroLmecs y Hero npasoMoumns. MHorga tTakme ob83aHHOCTM 1eXxaT Ha
HeonpeaesneHHoOM Kpyre nuy (Hanpumep, Bce obA3aHbl BO3AEPXKXMNBATLCS OT HapyLUeHUs
npaB cOBCTBEHHMKA), B OPYrnx cnydasax o6a3aHHbIMU SBSIOTCSA onpeaesieHHble
cybbekThbl MpaBa (B 4orosope nam nHoM obsa3aTenbCTBE 3TO A0/DKHUKY MO TaKUM
obasaTenbcTBam). [NpaBa NepBOn rpynnbl UMeHYOTCSA abCONOTHBIMU, OHK AaloT bonee
LUMPOKYIO 3alnTy, NpaBa BTOPOW rpynnbl - OTHOCUTEIbHbIMA.[3]

OCHOBAHWEM BO3HMKHOBEHUS FPaXKAaHCKUX MpaB 1 06593aHHOCTEN YacTo ABAAETCS He
OAVH IOPUANYECKMIA PaKT, @ UX COBOKYMHOCTb, KOTOPYIO Ha IOPUANYECKOM Si3blKe
NMPUHATO UMEHOBATb CJIOXKHbIM OPUANYECKUM (PAaKTOM UIN PaKTUYECKUM COCTABOM.
Hanpumep, npu 3akJl04eHnn 10oroBopa No nepenucke onpeaesieHHble npaea u
0643aHHOCTM CO34a€eT y>XKe HanpaBJieHNEe NPeaoXXeHNs 3aKJ4YNTb AoroBop (odepTsl),
0ZlHaKO Aoroeop byaeT 3akJo4YeH TOJIbKO NoCse NoslyYyeHnst opepeHToM corsacus
(akuenTa) Apyron CTOpOHbl. BO3MOXXHO BKJIlOYEHME B 3TOT (PAKTUYECKNIA COCTAB U
TpPeTbero LPUANYECKOro GakTa: rocyaapcTBEHHON perncTpaummn, ecam peds naeT o
JIOroBopax, TPeOYLNX TaKOW perncTpaunum aas BCTYNJEeHUs Ux B CUNy.

FOpugnyeckmn pakT - 3TO Takoe sABsieHne 06 BbEKTUBHON AENCTBUTENIbBHOCTU, KOTOPOEe
obnagaeT cNOoCOBHOCTLIO K IOPNANYECKOM OLLEeHKe, CJly>Kalle OCHOBOW /15 BbiBOAA O
BO3MO>XHOCTW NCMOJSIb30BaHUA NN NPUMEHEHUS HOPMbl (HOpPM) nNpaBa. MIHbIMK cnoBaMu,
He Ka)Kgoe 00beKTMBHOE ABJIeHNe UMeeT IopPUaNYeCcKyro COCTaBJIAIOLWYIO, @ TOJIbKO TO,
KOTOpoe nognagaeTt nof HopMaTUBHO 0603HaYeHHble Npu3Hakn. «CylecTByeT pa3pbiB
BO BPEMEHUN MeXYy MOMEHTOM BO3HUKHOBEHUSA «HEraTUBHOI0» MaTepuasibHOro



npaBoOOTHOLWEHUNA N NocnenyroLwnm rnpoueccya’JibHO-NMpaBoBbIM OTHOLLUEHUNEM.

MepBoe - NpecTynieHne, NpaBoHapyLLUEHNE - BO3HUKAET B MOMEHT €ro COBepLUeHuS.
FoCynapCTBEHHbIN XKe opraH B Xo4e Nnpouecca JiNWb yCTaHaB/IMBaET, TOYHee,
KBaIMPULINPYET, «BMEHSIET» 3TOT (DaKT...». I ecqim HEeT HOpPMbI, NpeayCcMaTpPUBaIOLLEN,
4YTO AaHHOE AestHUe OTHOCUTCS K YACJY NPECTYMHbIX, OHO HEe MOXXET 6bITb 06 bSBIEHO
npecTynneHnem, He Mo>xeT OblTb BMEHEHHbLIM B 3TOM KayeCTBE COBEPLUMBLUEMY €ro
nnuy. «Mpr3HaeTcs N faHHoe OelCTBME PUANYEeCcKM akToM, U Kakue rnpasa u
0643aHHOCTM OHO MOPOXXAAET, 3aBUCUT OT BOJIM FOCYAapCTBa, PErynNpyoLLEero AaHHbIN
BUA 0OLECTBEHHbIX OTHOLIEHNN».[4]

Ob6LecTBEHHbIE OTHOLUEHUSI OIHOM N TOW »K€e CYLLHOCTW Ha pa3HbIX 3Tanax CBOEro
CYLLLeCTBOBAHWS roCy4apCcTBO MOXET PeryampoBaTh No-pa3HoMy. Pa3nnyums npaBoBOro
pPeryaMpoBaHns OTHOLLUEHWN 06yCNaBANBAIOT U PA3/INYNA B €r0 MeXaHu3Me: OfHU U Te
XKe XKU3HEHHble 06CToATeNbCTBA ABNATCSA PaKTamMu, NPUBOASALLINMUN B fIeNCTBME
pa3/IN4yHble MeXaHU3Mbl MPaBOBOro perynmpoBaHus. Tak, HanpuMep, CT.2 OEeNCTBYOLEro
K PO cogep>xnT onpeneneHne npeanpuHuMaTesibCKon 0eaTenbHOCTU, Nog KOTOpOou
3aKOoHOAaTeslb MOHMMAET CaMOCTOATENbHYHI, OCYLLECTBJISIEMYIO Ha CBOW PUCK
NeAaTeNbHOCTb, HAaMNpPaBJIEHHYIO HA CUCTEMATUYeCcKoe U3BiedyeHne Nnpmnbsiim ot
NoJIb30BaHUA MMYLLLECTBOM, NMPOAa>KM TOBAPOB BbIMOJIHEHUSA PAabOT NN OKa3aHUs ycnyr
NINL@MK, 3apPermMcTPUpPoBaHHbLIMAN B 3TOM Ka4yecTBe B yCTaHOBNEHHOM nopsaake. U3
onpeaeneHnst BUAHO, YTO Liesib AeATeNbHOCTY - NoJslyYeHne npubbiim (HaXKuBbI);
Npubblab MOXXET BbITh NOSyYeHa B pe3yibTaTe NpoAaki TOBApPOB, KOTOpPbIE AJIst 3TOr0
6b11M 3aKynJeHbl AelleBne.

K 0encTBMAM NO 3aKyrnkKe U npoga>ke TOBapoB NPUMEHUMO onpeaeneHne cnekynauum,
KOTOpas No paHee OeNCTBOBaBLUEMY YrOJIOBHOMY KOAEKCY fBNsAsa cobon npecTynHoe
nesHue. Ho HblHe gencteyowmnin YK PO 0TBETCTBEHHOCTb 3a CKYMNKY U nepenpogaxky C
LLeNlblo Ha>XXMBbl He NMpeayCcMaTpMBaET U AENCTBUSA, HanMpaB/ieHHbIE Ha TO, YTObbI KynnTb
jewiesse, a NpoAaTh AOPOXKE N MOAYYNTb NMPUBbLINIL (HaXXMBY), YXKe He
KBa/IMPULUNPYIOTCA KaK topuandyeckmne akTbl, exxalime B OCHOBAHNM NPEeCTYNHON
0eATesNIbHOCTU N He BNEKYT HacTyrnJieHne yroJioBHOW OTBETCTBEHHOCTM.

[encTBua NpoaaBLa, 3aKyNUBLUEro TOBaphbl A1 NEPenpoaakn C Lesibio HaXKuBbl, B
nepuop CyLeCcTBOBaHUS MpeXXHen NpaBoOBON CUCTEMbI BKJIHOYaIM MEXAHN3M Y OJIOBHO-
NpPaBOBOro PeryanpoBaHus, a B HaCTosILLEe BPEMS BKJIIOYAKOT MEXaHU3M rpakaaHCKo-
npaBoBoro. CnenoBaTesibHO, OTHOCUTCS TO UIN MHOE IBNIeHNEe AEeNCTBUTENbHOCTU K
4Yucny rpuandecknx hakToB U Kakoe NpaBoBoe 3HavYeHue npuobpeTtaeT, byayyn
BKJIIOYEHHbIM B X COCTaB, PeLlaeT 3akKoHoAaTeNb, GOopMyNPyst HOPMbl 0O BLEKTUBHOIO



npasa. lencTtBuTesnibHoe (CYLHOCTHOE) 3Ha4YeHMne ABAEeHNUA OCTaeTCa Npu 3ToOM
Hen3MeHHbIM.[5]

fiBNeHnsa 0encTBUTeIbHOCTU NMPOUCTEKAKT B NPOCTPAHCTBE U BO BPEMEHMN.
TpaOnUMOHHO Teopusa NpaBa nNoapasgenseT nx No BONEBOMY NPU3HaKY Ha CobbITUA 1
nencteus. Mexay tem, O.C. Nodde, rosopnT 06 0CobbiX «tlOpuanNyHecKmnx
obcToATeNnbCTBaxX», KOTOPbIE, MO MHEHUIO YYEHOr 0, CYLLEeCTBYIOT Hapsaay C CodbITuaMnN n
DEeNCcTBNAMU, HO NpencTaBnAoT cobon ocobyto rpynny HEBOJIEBLIX SABJIEHUN, KOTOpPbIE
CYLLeCTBYIOT MOCTOAHHO NN B Te4YeHue OJIMTENIbHOro BpeMeHu, NopoXXaatoT
HernpepbIBHO UK Nepuoanveckn onpeneneHHble npaBoBble NOC/eACTBUSA U He
norawatmTCA B eAMHOKPATHOM aKTe NpaBoBOro AenNCTBUS.

C TOYKMN 3pEHUSA OPYrUX YHEHbIX «MOA OPUANYECKMMIM DaKTaMM HAJ0 pa3syMeTb BCe
COCTOSIHUS COBbITUSA AEeNCTBUTENIbHOCTU, KOTOPbIM CBOMCTBEHHO YCTaHaBAMBATbL U
npekpallaTb NpaBa».

MpaBa, nosiBAsOWMECs (M3MeHSOLWMNECS, NpeKpallatoLmne CBoe CyLeCTBOBaHME) Kak
pe3ynbTaT cObbITUIA N AeNCTBUA, NOoAPa3AENnatoT ABIEHUA AeNCTBUTENbHOCTM Ha
npaBoobpasytollme, NpaBoN3MeEHsIIOLLME W NpaBornpeKpaLlaoLIne opuanieckmne hakThbl.
IlymaeTcs, 4To Hapsay € cObbITUAMNU N AENCTBUSAMU COCTOSIHME PEeasibHOro ABJIEHUS
TaK>Xe CrNocobHO NoOpoAUTb, U3MEHUTb N NPEKPATUTL NMpPaBa U MPOTUBOCTOSILLME UM
o6s13aHHOCTU. Tak, HanpuMep, yTpaTa BeLLbi COCTOSAHMSA PYHKLNOHAIbHOM
NPUrogHOCTUN MOXKET NMPUBOANTL K NMpeKpaLleHnio NpaBa cobcTBEHHOCTU. Bellb nmeeTcs
B HA/IM4YUKW, HO OTAAHHAas B apeHay, NpuBefeHa apeHAaTopoM B HErogHOe COCTOSHUE.
CobCTBEHHUK MO OKOHYaHUN OOrOBOPa MOXKET CTaBUTb BOMPOC HE 0 BO3BpaTe
ApPEeH0BAHHOI0 UMYLLECTBA, @ BO3MELLeHNN YObITKOB, MPUYMHEHHbIX apeHaaToOpPoM.
TpynoBble OTHOLLUEHUS MOTYT U3MEHUTbLCS MPU YCI0BUK, ecnn paboTatollasn XXeHLWMHa
OKaXXeTCsl B COCTOAHUM BEepeMEHHOCTU, TaK KaK Y XXeHLWNHbl B NOA0OHOM COCTOSAHUM
NOSIBNSOTCS AOMNOJIHUTENbHbIE NPaBa U rapaHTUPOBAHHbIE 3aKOHOM JIbIOTbl.

Hanpumep, onpegeneHmne cyga o Bo3BpaTe 3aaBseHnsa 06 yCTaHOBAEHUN DaKTOB,
MMeLWNX rpnagnyeckoe 3Ha4yeHmne, 4OMNMoJIHEHO YKa3aHMeM Ha TO, 4TO UcTew, Bnpase
06paTnTbCH C Ha3BaHHbLIM 3asB/IEHMEM B PAMOHHbLIN CYy [ MO MECTY €ro X1UTenbCTBa B TO
BpeMs, Korga oH paboTan B opraHm3aunm, B OTHOLLEHNN KOTOPOW NMPOCUT YCTAaHOBUTb
opungndeckmne pakTbl.[6]

CoCTOSIHME CyLeCTBEHHOr0 3abny>KAeHns, COCTOsIHUE hYHKLNOHAIbHOM
HENMPUrogHoOCTU, COCTOSAHME AAaBHOCTHOMO BAaAEHNS N T.M. COCTOSHUA Pa3/INYHbIX
SABNEHUIN NPV KBaNMPUKaLNM NPaBoOBbIX OTHOLLIEHW NOJTy4YaloT COOTBETCTBYHOLLYHO



OLIeHKY, Ty, KOTOpasa A/ 3TOro npoAgyMaHa U NpeaycMoTpeHa 3aKoHoAaTeneM.

CocTosHMe - 3TO «punnocopckasa KaTeropus, oTparkarouiaa cneumnduieckyro popmy
peannsaummn 6biTNS, PUKCUPYIOLWAa MOMEHT YCTONYNUBOCTU B USMEHEHUW, Pa3BUTUN,
OBVOXEHNUN MaTepunalibHbIX 0ObEKTOB B HEKOTOPbLIA AaHHbLIA MOMEHT BPEMEHU Mpu
onpeneneHHbix ycnosuax». CoctosHne asneHnsa (cybbekTa, obbekTa, BpeMEHU U MecTa
MPONCXoOAaLLEero) MoXeT B6biTb MPM3HAHO NMPaBOBLIM, KOraa obnagaeT onpenesieHHbIMN
CBOMCTBaMU 1 NMpM3HaKaMu, KOTOPbIM 3aKOH NpuaaeT onpeaesieHHoe 3Ha4YeHue.
Mo3TOMYy COCTOSAHME SIBNSIETCHA NMPaBOBbLIM TOrga, Korga Mo)eT OblTb MCTOJIKOBAHO Kak
crnocob nposBneHna ogHoro aeneHns (cybbvekTa, obbekTa) NPMMEHUTESIbHO K APYroMy B
NpaBoOBOMN Chepe Yyepes onpenesieHHble CBONCTBA U NMPU3HAKK, C HAaJIMYNEM KOTOPbIX
3aKOH CBS3bIBAae€T HACTYyMJIEHWE NPaBOBbIX MOCNEACTBUN.

AHanun3 npmBeaeHHbIX COCTOSHMIN NO3BONSAET CAenaTb BbiBOA, 4TO B NoA06HOM NpaBoBOM
(topnan4eckn 3Ha4MMOM COCTOSAHUN) MOTYT HaXOAUTbCA CyObeKTbI MPaBOBbIX
OTHOLUEHUN (COCTOsIHME CYLeCTBEHHOro 3abnyxxaeHuns), o6bekTbl Npas 1 o6s3aHHOCTEN
cybbeKkTOB (COCTOSIHME He3aBepLUEHHOro CTPOUTENLCTBA, COCTOAHNE HENPUIrOAHOCTH), a
Tak>xe ntobble ABNIeHNA OEeNCTBUTENbHOCTU, NPU YCI0OBUN, YTO 3aKOH NnpuaaeT um
npaBoBOe 3Ha4YeHue (COCTosIHME NOroAHbIX YC/IOBUN).

1.2. 103BOJIeHHbIEe U HEA03BOJIEHHbIe IopuanYeckKkue
OEeUuCTBUs

FOpmn,mquKm 3Ha4YMMble NENCTBUSA ABASAIOTCA raBHbIM U Hanbosiee TUNMUYHbIM
OCHOBaHMNEM BO3HMKHOBEHUA MTPaXOaHCKMX MpPaB n ob6a3aHHOCTEN; OHM PacCnagatoTCAa Ha
OBe rpynribl: NMpaBoMepHbIE U HEMPaBOMepPHbIE nencTeus.

NMpaBoMepHble 0eNCTBUSA BBUAY UX PACMPOCTPAHEHHOCTU U MPaKTUYeCKOW 3HAaYMMOCTU
rnocTassieHbl B CT. 8 'K P® Ha nepBoe MeCcTO. DTO npexje Bcero 40oroBopbl U NHbIE
COeJsIKM, a TakXe Ha3biBaeMoe B CT. 8 'K PD co3zpgaHue nponsseneHUn Hayku,
nMTepaTypbl, UCKYCCTBA, N3006peTEeHNN N NHbIX Pe3yibTaTOB MHTENNIEKTYaIbHOWN
neaTenbHOCTU. [fpaBOMepHbIM AENCTBUAM MPUCyLLa BONS coBepLlaowmx nx nuu. OHu,
KaK MpaBunJo, Harnpas/ieHbl Ha OCTUXXEeHWe onpefeneHHoOro NpaBoBoro pelsysbTaTta n
nMeHytoTca coenkamn. OgHakKo HEeKOTOpble NpaBoOMepHble OeNCTBUA NINLLEHbl 3TUX
NPU3HAKOB, HanpuMep obHapyXeHne Haxo4KW, Knaga, u Takme LenCTBUSA MoJsy4yunim
Ha3BaHMe PUANYECKNX NOCTYMNKOB.



Hanpumep, MNMpe3nanym Beicwero ApbutpakHoro Cyga P® B nocTtaHoBNeHUM OoT 17
nekabpsa 2002 r. Ne 6605/02 ykasan, 4TO YCTaHOBJIEHMNE OPNONYECKOrO haKTa
NPUHaA1eXXHOCTN Ha NpaBe COOCTBEHHOCTU 34aHNA BO3MOXHO, €C/IN yCTaHOBJIeHne
(hakTa He CBA3bIBaeTCA B nocsefyoLem C paspeLlleHnem cnopa o rnpase,
noaBelOMCTBEHHOro apbuTpa>kHoMy cyay, U 3a8BUTEJIb HE NMeeT OPYron BO3MOXHOCTU
nosy4nTb INOO BOCCTAHOBUTbL HaAsiexallme LOKYMeHThl, yaocToBepstowme
topngnyeckmnm pakT.[7]

NpaBoMepHble OeNCTBUSA Cy6BbEKTOB rpa>kAaHCKOro npasa A1s NOPOXKAEHNS NMPaBOBbIX
nocneacTBUA A0JIKHbI ObITb COBEPLUEHbI B MpeanncaHHOM 3aKOHOM, Yalle BCero
NMMCbMeHHOW hopMe, a MHorga 1 NPONTU roCcyAapCTBEHHYI0 pernctpaumio. B
OTHOLUEHUAX rpa)kaaH Menkne bbiToBble CAENKN MOryT COBEpLLUATbCSA YCTHO. Mpwu
KPYMNHbIX MMYLLLECTBEHHbIX ONEepaLmnsaX B UHTepecax SCHOCTU N YCTONYUBOCTMU
rpa>xgaHckoro obopoTa 3akKoH TpebyeT cobnoaeHna NMCbMEHHONW, a UHOrAa w
HOTapuasbHON (POPMBbI.

[na BO3HNKHOBEHUS MpaB Ha HeABMXXNUMOE UMYLLLECTBO, NMPaB Ha 06BbEKTHI
MPOMbILLIIEHHON NHTENNIEKTYaslbHON cOBCTBEHHOCTU (M306peTeHns, TOBapHbIE 3HAKN)
BCera HeobxoauMma UX rocylapCcTBeHHasa perncrTpauus.

FoBOpSA 0 fencTBmAx (coesikax) Kak OCHOBaAHUAX BO3HUKHOBEHUSA NMpaB 1 obs3aHHOCTEN,
'K n gpyrune 3aKoHbl UCMOJIb3YIOT N HEKOTOPbIE COMpUKacaLmecs TEPMUHbI: MOYaHue,
bespencTeme n yknoHeHue. KakoBo nx npaBoBoe 3HavyeHune?

CornacHo n. 3 cT. 158 'K P® Mmon4yaHmne npun3sHaeTCAa Bbipa)keHneM BOJIM COBEPLUNTb
COeNKy NuuWb B Cy4Yaax, NpefyCcMOTPEHHbIX 3aKOHOM UK corsialieHmnem CTOpoH. B
caMmoM 'K P® ecTb pag HOpM, NpuaalowWwmnx Moa4aHuio NpaBoBblie nocnencteund. LLinpokoe
npuhaHve Moa4aHUIO NPaBOBOro 3HAYEHUS HeXXenaTeslbHO, Tak Kak Beso Obl K
HeonpeneneHHoOCTN NMYLLLeCTBEHHOIro 060poTa 1 BO3SHUKHOBEHUIO CJTIOXKHbIX A4
pa3pelleHns crnopos.[8]

O npaBoBOM 3HavyeHUN 6e3nencTeus (M YKIOHEHUS KaK (popMbl MPOSABIEHUNS
be3pencteunsa) B 'K PO HeT npaBuna obuiero xapakrtepa. [1o3ToMy npaBoBbIE
nocnencTBUA OOJIKHbI OnpenenaTbCca B 3TUX CNy4Yaax Ha OCHOBaHUN Tex HopM K PO, B
KOTOpbIX 6e3aencTeme Ha3BaHO U eMy NpuaaeTCcs onpeaesieHHoe NpPaBoOBOE 3HaYeHue.

HakoHeL, B HEKOTOpPbIX C/ly4asax npasa u 0683aHHOCTM MOryT BO3HUKaTb U3 NMOBeAEHUS
Nnua, CBMAETe IbCTBYIOLLEro 0 ero HaMepeHnn co3faTb ornpenesieHHble npaBoBble
nocnencTtensa. Takoe rnosefeHme MMeHyeTCs B rpa)K4aHCKOM MpaBe KOHKJ/IIOEHTHbIM
ODencTBmeM n npenycMoTpeHo B page ctaten MK PO. NpuMepoM KOHKIIOAEHTHbIX



OENCTBUIN ABISAIOTCA NOJIb30BaHMEe aBTOMAaTOM, OTFpy3Ka ToBapa, nepefada Kat4den oT
NMyLLLEeCTBa.

AKTbl FOCYIapCTBEHHbIX OPraHOB U OPraHOB MECTHOIro caMoyrnpaBieHus, onpeaenssLine
Npu NJaHOBOW 3KOHOMUKE CTAHOBJIEHME U PAa3BUTUE NMYLLECTBEHHOro o6opoTa Ha Bcex
ero ctagusix, B COBpEMEHHbIX YCJIOBUSAX PbIHKA CBOK BeAyLLY posib yTpaTuan. Tem He
MeHee, OHM COXPaHSAIT CBOE NPAaBOBOE 3HaYeHNE B psAAe X03ANCTBEHHbIX cdep.

focypnapCcTBEHHbIE OpraHbl BNpaBe 3anpeLwaTb CoBepLlIeHne U UCNOJIHEHNE
onpeneneHHbIX KaTeropun rpa>kaaHCKo-NpaBoOBbIX CAENOK, eCNn 3TO Heobxoanmo ans
obecneyvyeHmnsa 6e30MacHOCTK, 3aWNTbl XXN3HM 1 340POBbS N0AEN, OXPaHbl NPUPOAbI U
KYJNbTYPHbIX LLeHHOoCTen. OAMH N3 TakuUX cnyv4aeB NpAMO Ha3BaH B noan. 3 n. 1 cT. 202
'K PO: oTcpoyka no peweHuto MNMpasutensctea PO ncnonHeHns obazatensCcTB
(MopaTopun).

MopsiAOK NCNOJIb30BaHUA FOCYAAPCTBEHHOM U MYHULMNA/IbHOM COBCTBEHHOCTU TakXXe
onpenenseTca akTamMmum rocyfapCTBEHHbIX N MyHULMMaNbHbIX OPraHOB, KOTOpPble MOryT
Cco3[aBaTb M M3MEHATb 3a4a4y MOAYMHEHHbIX UM IOPUANYECKUX UL, MepepacnpenensaTb
NX UMYLLLECTBO U JaBaTb UM obsA3aTeNbHbIE YKa3aHUA 0 NOCTaBKax NpoayKumu,
BbIMOJIHEHUM PaboT N OKasaHUM ycnyr.

AKTbl FroCygapCTBEeHHbIX N MyHUUMNaNIbHbIX OPraHoB O NpefoCTaB/IeHUN rpakKgaHaMm
YKNNOro NnoMeLleHns aBnAstoTCAS OCHOBaHMEM BO3HUKHOBEHUS 0683aTeNnbCTB Mo
BblAEe/IEHUNIO TAaKOro noMeLleHnsa B 4oOMax XUaoro qgoHaa 1 3akJito4eHMo 4orosopa
COUMANbHOI0 XUJNLWHOIro HanMma.[9]

HoBol ona 0Te4eCTBEHHOr0 rpa)kAaHCKOro npaBa rpynnon akToB rocyAapCTBEHHbIX
OpPraHoB, MOPOXKAALNX FrpakaaHCKNe npaBa N 06893aHHOCTN, ABNAIOTCS peLleHns
AHTUMOHOMOJIbHbIX OPraHOB, MPUHMMaeMble C LeSbio NpeaoTBpalleHuns
HenobpoCOBECTHOM KOHKYpPEHL NN, 3anpeLlleHnss MOHOMOJIMCTUYECKON AeATENIbHOCTU W
3almMThl NpaB noTpebutenen. NMpeonnucaHMa aHTUMOHOMOJIbHbLIX OPraHoOB MOryT
n3paBaThbCA MO LUMPOKOMY KPYry BOMNPOCOB: O MPUHYANTENIbHOM pa3gesieHnn
KOMMEPYECKMNX N HEKOMMEPYECKMX OpraHnu3aLunin, U3aMeHEHNN YCNOBUIA NN
PACTOP>XXEeHUN N0roBOPOB U UHbIX CAENIOK, 3aKJII0YEHNN 4O0rOBOPOB C XO3SNCTBYOLWNMMU
cybbekTamu.

MpaBa n ob6a3aHHOCTH rpa>xxgaH n owpngnyeckmnx amy MorytT BO3HMKaTb N Ha OCHOBaHWUN
Cyﬂ,e6HbIX peLueHvu7|, BblHECEHHbIX MO rpa>K4aHCKO-MNpaBoBbIM AesaM. lNpumepom
ABNAKTCA peleHnsa cygoB 0 NpU3HaHNM Ppn3n4eckoro anua ymepwmm, npusHaHum npaesa
CoBCTBEHHOCTN Ha CriopHoe nmMmyLlecTBO, a TakKXe Cyﬂ,eﬁHble peweHnsa rno



npennoroBopHbLIM CropaM, Korfa 3aKJo4YeHne orosopa Ay CTOPoH oba3aTesnbHO.

TakuMun gencTBMSAMIN B rpakaHCKOM NpaBe SABAATCA NPUYNHEHME Bpeaa HYy>KOMY
UMYLLLECTBY N INYHOCTU, UMEeHyeMoe OeNIMKTOM, KOrla BO3HMKaeT npaBo TpeboBaTb n
06513aHHOCTb BO3MELLLeHNA NPUYNHEHHOr 0 Bpeda, U HeoCHoBaTesibHoe oboralleHmne 3a
CYeT ApYyroro Auua, Korga HenpaBoOMepHO NOJlyYEHHOE A0/HKHO ObiTb BO3BPALLEHO
noTepneBLUEMY JINLLY.

OOHaKo He BCSKOe NMpUYMHEeHne Bpea UMYLLLEeCTBY U JINYHOCTU 3aKOH NpusHaeT
HenpaBoMepHbIM. Bo-nepBbix, Mo obwemy npasusy, He BO3MeLLaeTCs Bpea,
MPUYNHEHHbIN NPABOMEPHbLIMU OENCTBUAMU, HANpUMep BO3ZHUKLLNNA NPU TYLEHNN
noxxapa, NnposefeHnn NPoTUBOINNAEMUNYECKNX Mep. BO-BTOPbIX, HE NOONEXUT
BO3MeLleHUIo Bpen, NPUYNHEHHbIN B COCTOSAHUN Heobxoammom 060poHbI, eCcsin Npu 3TOM
He npesBbllUeHbl ee npeaensl.[10]

HenpaBomMepHbIMM MOryT ObITb Tak>XXe Hapyluatlowne HOpMbl NpaBa AeNCTBUSA (aKTbl)
rocyapCTBEHHbIX OPraHOB N OPraHOB MeCTHOIro caMoynpaBieHUa N NX AOJIXKHOCTHbIX
nvu, a Takxe nx besgencreme. FK PO nmenyet noaobHele gencteuns (besgencrteune)
He3aKOHHbIMU 1 NpefycMaTPUBAET B 3TUX C/lyHasaX BO3MeELLEeHNE NPUYNHEHHbIX YObITKOB.
He3aKOHHOCTb TakKux AeNCTBUN A0J/IKHA ObITb NpoBEpeHa U yCTaHOBJIEHA Cy40M.

CobbITUS Kak lopuamnveckme gpakTbl TakXe pa3Hoobpa3Hbl 1 BKIOYAOT NMpexxae BCero
Pa3HOro poda CTUXUNHbIE ABNEHUS: 3€MJIETPSICEHUS, PE3KUNE KNMMaTUYeckme
KonebaHus, HABOAHEHUS, NOXXapPbl U T.M., UMEHyeMble B Fpa>kK1aHCKOM MpaBse
HEenpPeoaoAMMON CUNION, NN hOPC-MaAXKOPOM. K COBbITUSIM OTHOCSATCS BOEHHbIE
NEeNCTBUS, POXKIAEHMNE U CMEPTb YesI0BEKA, UCTEYEHME BPEMEHN.

HekoTopble 13 Ha3BaHHbIX COObLITU MOrYT BbI3bIBaTbCSA AENCTBUAMU CaMUX JOOEN,
O[HAKO OHW OCTAlOTCHA COBLITUSAMMN, MOCKOJIbKY Pa3BMBAOTCHA CAMOCTOATE/IbHO U
OENCTBYIOT KaK TaKOBble, HE3aBUCUMO OT BbI3BABLUMX UX MPUYNH.

B 3aBMCUMMOCTM OT YKa3aHW, coaepxallmxca B NpaBoBON HopMe, cobbiTuA
BO3AENCTBYIOT Ha Fpa)kAaHCKMe npaBa no-pa3HoMy. OHM MOTYT NMOpPoXXAaThb
rpa>xJaHCKuNe npaBa, HanpuMep UcTeyeHne cpoka npuobpeTaTesibHOW AAaBHOCTHU
Cco3MaeT NpaBo COBCTBEHHOCTU, a TaKXXe NpekpawaTb 06893aHHOCTb, HanpuMep
NOPYYUTEsNIbCTBO NPeKpaLLaeTcsi N0 UCTEYEHUN CPOKA, HA KOTOPbLIN OHO AaHo. CobbiTuA
MOryT TakK)Xe U3MEHSATb coagep>kaHne npasa. HacTynneHne HeKOTopbIX CobbITUI TpebyeT
¢opManbHOro NOATBEP)KAEHUS CO CTOPOHbI KOMMAETEHTHbIX OPraHoB (TOProBbIX NanaT).



B NpOTMBOMO/I0XKHOCTb PACCMOTPEHHbLIM 403BOJIEHHbIM AENCTBUSM HEA03BOJIEHHOE
ODEeNncTBme, No KoIopnTHoMy onpeneneHnto B. . CUHaANCKOro, «NpuHagaexunT K
MaTo/IOrMYECKUM ABJIEHUSAM Fpa>kgaHCcKoro obopoTa. MNpu 3TOM OH NOAYEPKMBAET, 4TO
BCSIKOE HeO03BOJIEHHOE AENCTBME, TEM He MeHee, byaeT pMANYEeCKNM OENCTBUEM, TaK
Kak BsievyeT 3a cobon Te nam gpyrue nocnencTasna.[11]

Heno3BoneHHOe opuanyeckoe AeNcTBUE eCTb TO AENCTBMNE, KOTOPOE SIBNAETCS
NpoTuBOMNpPaBHbIM. M 30eCb BO3HUKAET BOMPOC: 4YTO CefyeT NoHUMaTb Noa
MPOTUBOMPABHOCTbI HEA03BOJIEHHOIO AENCTBUSA?

NMpoTmnBONpaBHLIM OEeNCTBMEM, HECOMHEHHO, ABNISETCA Takoe AeNCTBUe, CoBepLleHune
KOTOPOro NpsiMo 3anpeLieHo 3aKOHOM B TOW UM UHOW hopmMe (NpsaMon 3anperT,
BO3J10’KEHME Ipnanyeckon ob6a3aHHOCTN COBEPLLUUTL MO3UTUBHOE AENCTBUE,
yCTaHOBJ/IEHNE HaKa3yeMoCcTn gesaHusa n ap.). MNpu aToM, Kak y>Ke yKasblBasoCb paHee,
noa OencTBMeM 34eCb NOHUMAETCs He TOJIbKO aKTUBHOE CoBeplUeHne OenCTBuUs,
KOTOpOe NPsiIMO 3anpeLeHo 3aKOHOM, HO 1 NacCUBHOE YKJIOHEHME OT COBEepLUEHNS
[EeNCTBNA B Tex Caydasx, Koraa 3akoH nNpsiMo Bo3saraeT Ha cybbekTa 0653aHHOCTb
COBepLUeHNs TaKoro AencTBuS.

O6pallasch K LMBUINCTUYECKUM NCCIeQ0BaHNSAM, NMOCBALLEHHbIM KaTeropum
NPOTUBOMNPABHOCTU, HENb35 HE OTMETUTb, YTO pa3paboTkaM 3Ton npobsiembl Bcerga
yAensifoCb HeAoCTaTOYHO BHMMAHUSA, YTO HEOAHOKPATHO NOAYEPKMBAIOCH B
TeopeTnvecknx Tpynax. B 60/bIMHCTBE CBOEM UCCIef0BaHME 3TON KaTeropum
NPOUCXOANJIO NOMYTHO - B paboTax, NOCBSLLEHHbIX OTBETCTBEHHOCTU U CAaHKLMSM B
rpakaaHckom npase. OQHaKo, KakK NpeaAcTaBNAETCs, KaTeropus npoTUBONPABHOCTH
«MEEeT NPaBoO» U Ha N3y4YeHUNe ee B OTPbIBE OT 3TUX KaTEropui.

Taknm obpa3om, NOHATME NPOTUBOMNPABHOCTU AENCTBMUSA, MO BCEN BUOAMMOCTU, O3HaYaeT
ANencTemne, COBepLUEHHOE BOMPEKN 3anpeTy HOPMbI NpaBa (B MpoTMBOpPeYne 3aKOHY),
KOoTopas no obuiemMy npaBuay npeagycMaTpmBaeT HeraTMBHbIe NOCNEeACTBUSA ONS
COBepLUMBLLErO ee nuua.

Mo mHeHno O. A. KpacaB4ynkoBa, OCHOBaHHasa Ha «BOJIEBOM» MPU3HaKe Kiaccngumkaumsa
topuanYeckux hakToB ABNSETCHA rNaBHOW KiacCcuukaumen, Kotopas yumToelBaeT
XapaKTepHble YepThbl U CYLWHOCTb KJaccuuumpyemoro npegmeTa, npusBaHa CNyXnTb
onpeensoLlen CyLLHOCTb U IOPNANYECKYo Npupoay Kakaoro oTaesibHoro
topuanyeckoro akTa. lNpn 3TOM y4eHbI AOMNYyCKaeT NpoBefeHmne Knaccnpukaymm
topuaAnYeckKuXx PakToB 1 NO APYruUM NMpu3HakaMm: No puamnd4eckmm nocseacTsusam, no
dopMe nx npoasneHns (a onsa wPNoNYeckKnx 4enCcTBUn N No popme nx BblparkeHus), no



3aBEPLUEHHOCTUN TeX WM APYrnx ABJEHUN, COCTABAAIOWMNX CYyLLEeCTBO TOr0 UK Apyroro
akTa.[12]

O. A. KpacaB4MKOB, KPUTUKYSI CTPEMJIEHME IOPUCTOB UCMOJIb30BaTb OAHOBPEMEHHO ABa U
bonee KpuTepus A5 NOCTPOEHUS eANHON Knaccugpukaumm, nucan: «LleHHoCTb BCsIKon
Knaccudgukaumm, B TOM Yucie 1 Knaccudmkaumm opnanyecknx gakTos, oT4acT B TOM U
COCTOMT, 4YTO BCE KNacCcMdmLNpyeMble SBJIEHNSA CUCTEMATU3UPYIOTCS MO 0JHOMY 3apaHee
n36paHHOMY MPU3HAKY NoapasaesieHns, cCucTeMaTu3aunm. B npoTuBHOM cnyvae
Knaccmdurkauma TepsieT CBOM HayYHbI XapaKTep U NpakTU4Yeckoe 3Ha4YeHne; oHa
CTAHOBUTCS MPOM3BOJIbHLIM, C/Ty4alHbIM HAarPOMOXKAEHUEM ABJIEHUA N (PAaKTOB, BELLEN U
06cTOATENLCTB. ... [T03TOMY TPYAHO NPU3HATL 060CHOBAHHbLIMU MOMbLITKN CAENaTb
«YHMBEPCabHOW» OfHY, XOTS U BECbMaA COBEPLUEHHYI0, B YaCTHOCTU, «BOJIEBYIO»
KnaccmduKauuo nyTeMm oaHOBPEMEHHOIr0 NCMOJIb30BaHNSA ABYX MPU3HAKOB B OJIHOM
aKTe pasrpaHunYveHus.

NrNNABA 2. KIACCUDUKALUUUN OPUOANYHECKUX
®dAKTOB MO PA3JINYHBIM OCHOBAHUAM

2.1. Knaccudpukauma no nocsnencrBMsaM, K KOTOpPbIM
NMPUMBOAMUT IOPUANYECKUN PaKT

Mexnay TeM «BoJieBasi» Khaccuumkaums He anseTcsa yHuBepcasbHoW. Co3aaTb 0OHY
obLyto (yHMBepcanbHYy0) Knaccuukaumno opnandyecknx akTos BoobLe HEBO3MOXXHO,
NMOCKOJIbKY B TaKon Kiaccuukaumm Ao/HKHbl Ob1sin Bbl NCMO/Ib30BaTbCA O4HOBPEMEHHO
HECKOJIbKO NMPU3HAKOB (KpuTepues).

MoNHas N BCECTOPOHHSASA XapaKTePUCTUKA Pa3/INYHbIX BUOOB OPUANYECKUX (DAKTOB B
rPa>kAaHCKOM MpaBe MOXXEeT ObITb Hauy4ylnM 06pa3omM oCyLLLeCcTB/IeHa NOCPeCTBOM
NpUBEAEHNSA X B CTPOTYI0 JIOFTMYECKYO CUCTEMY, TO eCTb NyTEM Knaccugpukauunm.

NoapasneneHne LpUANYECKUX PaKTOB NO NMPU3HaAKY 3aBUCUMOCTU UX OT YesloBe4eCcKomn
BOJIN TPAAULMOHHO NMPU3HAETCA OCHOBHOM KNnaccudunkaumnem B TeEOPUN IPULONYECKNX
(haKTOB.

Takum obpasom, pugndeckme hakTbl MOryT BbITb pa3geneHbl MO pa3INyHbIM
KNaCCMPUKALNOHHBIM MPU3HaKaM (KpUTepusam), n antepaTtypa no3sonseT obHapyXuTb



60/blLLIOE KONMYECTBO Knaccndukaumm, Meowmnx cobCTBeHHbIN (M e AUHCTBEHHbIN)
KpuTepun.

Bbibop KpnTepus Knaccudumnkaumm onpenenseTcs TEMN 3agadyaMn, KOTopble MOCTaB/IeHbI
npu NPoBeAEeHUN CaMOro uccienoBaHus. Hanpumep, opuanyeckune pakThbl
KNaccuuunpyoT B 3aBMCUMOCTU OT 3aKpenJsieHns nx B 06 beKTUBHOM dopme.
Be3ycnoBHO, topuandeckune akTbl, NpeacTasnstouine cobon peanbHble XXU3HEHHbIE
obcToATEeNbCTBA, He BCcerga MoryT 6biTb 0pOpMJIEHbI LOKYMEHTANbHO, U (hOPMbI NX
3aKpenJsieHns MoryT ObITb Pas3IMYHbIMU: Te, KOTOPble 0POPMJIEHbI JOKYMEHTAMU,
MArHUTHBLIMU 3anucaMn, oTorpadpmnamMm n MHbIM 06pasom, NPU3HaT 0POPMIIEHHbBIMU;
Te, KOTOpble CYyLLEeCcTBYIOT B HE3a(hUKCUPOBAHHOM BMAE, - HEO(OPMJIEHHbIMU. [13]

3a 0CHOBY KJlaccnukaumm ropnamnyecknx aktos 6epyTcsa n nHole KpuTepuu, m
Nno3TOMY, Kak BbIJ10 CKa3aHo, B LMBUINCTUYECKON HayKe CyLlecTByeT HeMao pa3siInYHbIX
Knaccugukaumnin opnamndecknx pakTos. K coxxaneHunio, Hepeako npasoseabl 3abbiBatoT 0O
TOM, 4YTO KJlaccudukaums Torga uenecoobpasHa n 3Ha4dMma, Korga oHa oripasaHa
NMPaKTUKOW 1 OCHOBaHa Ha paKTax.

BbIMCKMBaTb 1 pacCMaTpuMBaTb BCE BO3MOXKHbIE KJlaCCUPUKaLNN IOpUANYECKNX PaKTOB
HeT HeobxoaumMocTu. lyMaeTcs, Ans uenem Hactoswen paboTbl 4OCTAaTOYHO
OrPaHMNYNTLCA NOAPOOHBLIM aHANM30M OCHOBHbIX CUCTEMATU3aLNN IOPUANYECKUX DAaKTOB
Mo KBaNMPUKALNOHHBLIM KpuTepusam, nsbparHHbim C. C. AnekceeBblM, KOTOPbIX OH
HaCYUTbIBAET YeTbIpe:

1) nocnencTBuUs, K KOTOPbIM NPUBOOUT OPUANYECKNN DAKT;
2) hopMa ropnagndeckmnx pakTos (MONOXKUTENbHbIE N OTPULATENIbHbIE);

3) XxapakTep AeNCTBUS punan4eckoro gakta (pakTbl orpaHU4eHHOro (04HOKpPaTHOr o)
0encTBusa N PakTbl-COCTOSAHUS);

4) xapaKkTep CBA3M PaKTa C MHAMBMUAYaANbHON BoNen nuuy (lopmamnyeckme cobbitns n
opuanyeckmne encTeuns).

HeCcoOMHEHHbIN NHTepecC NpeacTaB/sSeT LWMPOKO PacnpoCcTpaHeHHas Knaccndumkaums
topnaAnYecKkux akToB MO KPUTEPUIO NOCNEeACTBUN NX HACTYMJeHns.

TpaAnUNOHHO MO 3TOMY KPpUTEPULO topuandeckme akTbl NoApa3nesnsoTCs Ha
npaBoobpasytoLime, NpaBoM3MeEHsOWME U NpaBonpekpaLlatowmne (Mcxons U3 Toro, 4To
BCSIKOE rpak4aHCKoe MpaBOOTHOLLEHNE B CBOEM ABMXXEHWUW, KaK MPaBuIo, MPOXoaAnT Tpu
3Tana - BOSHMKHOBEHMNE, U3MEHEHWE U NMpeKpaLlleHne).[14]



K npaBoobpa3yowmnm iopuandyeckum pakTamMm OTHOCAT T€ U3 HUX, KOTOPbIE Bbi3bIBAOT
BO3HUKHOBEHWNE MPa>KAaHCKOro NpaBoOOTHOLLEHUNS, «BObIXAalOT XXNU3Hb» B
npaBooTHoweHne. Cpean HUX 0BbIYHO Ha3bIBAOT rPa’kAaHCKO-NpPaBoOBbIe CAESKMY,
npuYnHeHne Bpeaa, nybanyHble akTbl 1 T. M. [IpaBon3MeHsAOLWME OpUaNYeckme PaKTbl
BJIEKYT 3a COOON U3MEHEHME y)Ke CYLLECTBYIOLWMNX rPpa>KaaHCKMX MPaBOOTHOLLIEHNN:
n3MeHeHns obHapy>X1MBatoTCA B CyObEKTHOM COCTaBE UM COOEepP)XaHUN
MPaBOOTHOLLUEHUSA, MPU 3TOM CaMO rpa’kAaHCKOe NPaBOOTHOLLUEHME B LLEJIOM
coxpaHsaeTcs (cornaweHune 06 N3MeHeHNn yCoBMIN AOroBopa, 3aMeHe ero obbekTa 1
T. O.).

MpaBonpekpalwalowWmnMn B rpa>k4aHCKOM NpaBe Ha3biBalOT Takne opuandyeckme akTbl,
KOTOpblE BJIEKYT NpeKpaLleHne rpa>kaaHCKmMX npaBooTHOLEHN B uenoM. K aton
Pa3HOBUAHOCTU OpPUONYECKNX PaKTOB OTHOCAT, HanpuMep, rmbenb MHAMBNAYANbHO-
onpeneneHHon Belwm, noTpebneHne Bewm, NCNOJIHEHNE BO3/I0XXKEHHOW 0653aHHOCTN,
CMepTb nua, CINaHUE JOJIKHUKA N KpeguTopa B O4HOM snue, CornalleHne CTOPOoH O
pacTop>XeHUW JoroBopa u T. M.

B nuTepaType BbiCKa3blBa€TCS MHEHWE O TOM, YTO NoApa3aesieHne puanieckmnx
(hakTOB Ha NpaBoobpasytoLlme, NpaBoON3IMEHSsIOLME U NpaBorpeKpallatoLne B
3HAYNTENIbHO Mepe YCNOBHO, MOCKOJIbKY B Pa3HbIX CUTYaALUSX OOHU U Te e
topuanveckme akTbl MOTYT BbICTyNaTb Kak B poan hakToB NpaBoobpasytowmx, Tak 1 B
PO NPaBOM3MEHSIOLWMX U NMpaBoNpeKpaLLatoLwmXx.

Henb3s 060TN BHMMaHMEM N BEAYLLYIOCA OUCKYCCUIO OTHOCUTESIbHO CYLLECTBOBAHUSA
KpoMe npaBoobpa3yolmnx, MPaBoON3MEHSIOWMNX 1 NPpaBonpeKpaLLaowmx opuaniecknx
¢hakTOB ewe ogHon rpynnbl. CTOPOHHUKN €e BblAeNeHNs Ha3blBalT 3Ty rpynny
«NpaBonpensaTcTByoWMe akTbl», MPUBOAS B KA4YeCTBE X NMpUMepa, NPUHYXAeHune,
obMaH nnmn 3abnyxxaeHue Npu 3akaYeHUN Caenkun, ee KabasnbHOCTb UM MPUTBOPHOCTb
n pag Apyrux.[15]

dencrtenTtenbHoO, 4eTKoe (0O4HO3HAYHOE) NnoapasfesieHne pnondeckmnx pakToB Ha
npasoobpasyouime, NpaBoU3IMeHAKWMe, NMpaBonpeKkpaLlaoLme v
rnpaBonpensaTCTBYOWME HEBO3SMOXHO. VI Nn03TOMY Takoe rpynnupoBaHme He MOXeT
CNY)XUTb CPefCcTBOM CUCTEeMaTU3aUnn lopnanvyecknx GakToB, KOTOPbIM SABJISETCA BCAKAA
Khaccudpmnkaumsa. Bcnengcrteme 3Toro nogpasgeneHme opnandyeckmnx gakTtoB Ha
npasoobpasylolime, NpaBoOU3IMeHSKOLWNE, MPaBonpeKkpallatowmne, NnpaBonpenaTCcTeyoLWme
BoObLIE He MOXXeT BbITb MPU3HAHO KNacCUpUKaUunen No KpUTEPMIO NOCNeACTBUN
HACTYMJIEHNS IOPUANYECKOro hakTa.



OpHako, 6eccrnopHo, Hesb3a OTpULATh, YTO LpUuandeckne akTbl, B3aUMOLENCTBYS
Mexay cobon, BNeKyT B OAHUX CyYasax obpa3oBaHme npas n 0693aHHOCTEN, B APYrux -
npekpalleHmne npaB 1 06493aHHOCTEN, B TPETbUX - MPENATCTBYIOT HACTYNJIEHMIO UHbIX
topuandyecknx hakToB U T. n. N 3a4eCcb, HECOMHEHHO, peyb NAET O BbIMOJIHEHUN
topuandyeckumm dakTamm pa3HoobpasHbIX AMHAMUYECKMX PYHKLNIA, TO €CTb
BO34ENCTBUN IOpUANYeCcKnx hakToB APYr Ha Apyra v Ha rpakaaHckoe
MPaBOOTHOLLEHME.

AHann3 GyHKUNN lopuandecknx hakToB No3BoNSEeT YACHUTb B3auMOLEeNCTBUNe
topuandecknx hakTos Mexay cobon B OpuanN4eCcKoM CoOCTaBe M BOSMOXXHOCTU BAUAHUSA
eAVHNYHbIX IPUANYECKUX PaKTOB UK LenbliX pUan4YeCcKnx COCTaBOB Ha rpa>KAaHCcKoe
npaBooTHoLWeHne. NHbIMK cnoBaMun, 60bLLIOE NpaKTUYEeCKOe 3Ha4YeHne nmeeT
nccnenoBaHmMe MMEHHO PYHKLUIA topnanyeckmnx hakToB, KOTOPbIX 04HOBPEMEHHO MOXXHO
YBMAOETb 3a KaXAbIM lOpUANYeCcKUM GakTOM HECKOJIbKO, YeMy Oblsi0 NpnBeAEHO HEMAJIO
rnpuMepos.

Pa3rpaHnyeHne Takux 4encTBuUin Ha ABYX(MHOM0)CTOPOHHUE CAENKM U OOHOCTOPOHHMKE
OEeNCTBMA B 3aBUCMMOCTU OT XapakKTepa BOJIen3bsAB/IEHNS CTOPOH npegnonaraeT
pa3rpaHnYeHmne He TOJIbKO N0 KOJIMYECTBEHHOW XapaKTepucTmnke (BoaensbasieHne
OLHOM AN OBYX CTOPOH), HO OAHOBPEMEHHO N MO Ka4YeCTBEHHOW XapaKTepUCTuKe -
HeobXxoAMMOCTUN HaINYNA B3aUMHOCTU (MM BCTPEYHOCTU) BONIEN3BABIEHUSA 3TUX
CTOPOH.

NHBbIMW CNOBaMM, TaKOW KPUTEPUIN KaK «XapaKTep BOJIEN3bABJIEHUA CTOPOH»
npencTaBnsieT coboil COBOKYMHOCTb ABYX XapaKTepucTuk. MNoapasnesieHne Ha OCHOBE
3TOI COBOKYMHOCTW MNO3BONAET HE TOJIbKO Bosiee YeTKO pPa3rpaHnynTb, B HaCTHOCTH,
JNBYCTOPOHHNE 1 OIHOCTOPOHHME CcAesIKU, HO Bonee TOYHO N eMKO OXapaKTepn3oBaTh
Ha3BaHHbIe rPyNMbl LPUANYECKNX DAKTOB.

[OByX (MHOro) CTOPOHHME CAENKWN - 3TO OEeNCTBUSA, KOTopble BCcerga crneymasbHO
HanpaB/iieHbl Ha Npou3BefeHNe KaKoro-mbo lpnanyeckoro nocnencTBus U ABAAKTCA
pe3ysibTaTOM B3aUMOLENCTBUS BOAM ABYX unm 6onee ctopoH. OHKM npeacTaBnsaioT cobon
OEeNCTBUA NNL, BONEU3BABIEHNA KOTOPbIX UMEIOT B3aUMHbIN (BCTPEYHbIN) XapaKTep u
06pa3yloT eAnHbIN, C KPUANYECKON TOYKMN 3PEHNS, BOJIEBOWN aKT.

To eCcTb ABYX (MHOr0) CTOPOHHAA CAeKa ABNSETCA He cyMMon AByx unm 6onee
OOHOCTOPOHHUX BONIENU3BABNEHNN, @ Bblpa>keHneM obLien B3aMMHO HanpaB/aE€HHOW BONMU
CTOpPOH. Tak, 3aK4asa 4oroBop nogpsaa, CTOpoHbl cooblia CTpeMAaTCs K
BO3HUKHOBEHUIO MeXAY HUMN OOrOBOPHOro obsizaTtenbCTBa, NCMNOJIHEHNE KOTOPOro



MO3BOJIUT O4HON CTOPOHE NMpmnobpecTn HOBYIO BeLlb, @ APYron — AeHbrn 3a
BbINOJIHEHHYO paboTy.

AHannsnpysa BonpocChbl B3aMMHOCTU (BCTPEYHOCTU) BOJIEN3BABIEHUA CTOPOH,
XapakTepusyouwen asyx(MHOro)CTOPOHHNE CAENKWN, Ba>XHO NOAYEPKHYTb
HeobX0AMMOCTb OTJINYaTb YNCI0 CTOPOH NPABOOTHOLLEHUSA OT YUCAa ero y4aCTHMKOB
(yqacTByloWKMX B MPaBoOOTHOLWEHNN NnL). Takoe pasrpaHu4yeHmne npnobpeTaeT 3Ha4YeHne
015 NMpaBUIbHOM KNaCcCUPUKaum 003BOJIEHHbLIX AENCTBUN B TEX CJyHasaXx, Korga oHu
COBepLalTCA COBMECTHO HECKOJIbKUMW SIL aMU;: Hanpumep, K 0o4HOCTOPOHHUM
0encTBUAM cnefyeT OTHOCUTh U BblAa4vyy 0OBEPEHHOCTU, COBEPLUEHHYD COBMECTHO
HECKO/IbKUMU nuamun, n pewieHne obuiero cobpaHusa akumoHepos 06 ogobpeHunn
KPYNHON COeNKW, A9 KOTopon Heobxoammo BonensbasaeHme 60blWworo Yyncna nmy, u

T. 0.

Mon cTopoHamun cnefnyeT MOHMMaTb JINL, UMELWMX B3aMMHO yO0BJ/IeTBOPSAEMbIN
nHTepec. Tak, CTOPOHaMK ABASAIOTCSA NpoAaBeL, U NoKynaTenb, apeHaofaTeNb U
apeHpaTop, CTPaxXOoBLUWK N CTpaxoBaTesb U T. 4. [pn 3TOM MOXXeT UMeTb MecTo
MHO>XEeCTBEHHOCTb Y4aCTBYOLWMX UL, KaK Ha OLHOW, Tak N Ha 06enx CTopoHax
(HanpuMep, Npu NpoAa’ke UMyLlecTBa NMPOAaBLIOM MOXXET BbICTyNaTb O4HO /MU0, a
CTOpOHa nokynaTens 6biTb NpeAcTaB/ieHa HECKOIbKVUMU YHaCTBYIOWUMN NLLAMN).

Takum 06pa3oM, y4aCTHUKN (yHacTBylOLME NnLA) eCTb CaMOCTOATE bHbIE TNLA,
nMerLLne cCoHanpaBAEeHHbIA MHTEPEC, KOTOPbIN NO3BOSET UM BCTyNaTb B
NPaBOOTHOLLUEHNE Ha OAHOM CTOPOHEe. B yka3aHHOM NpuMepe NoKynKu NMyLLecTBa
HECKOJIbKMMU NIMLaMn y OA4HOro npogasLa AeNncTBUS nokynaTenen 6yayT COHanpaBieHbl
N HauesieHbl Ha AOCTMXXEeHNEe egnHOro lpuandYeckoro NnocaeacTBms - nNepexon K HUM
npaBa COOBCTBEHHOCTU Ha NMYLLLECTBO.

Be3ycnoBHO, 6onee WNPOKYI «M3BECTHOCTb» Npnobpenn ABYCTOPOHHME COENKWN, HO 1
MHOFOCTOPOHHUE caenkun, Tpebyrouwme BonensbasieHnsa 60bLIEero Yncaa CTOPOH, TakxXe
pacnpocTpaHeHbl Ha NpakTuke. B nogasnstowemM 60bLLUMHCTBE CllyYaes
MHOIMOCTOPOHHME CAENKN - 3TO CAENKN OpraHn3aUnOHHbIE: yYpeanTesibHbIN O0roBop,
00roBop NpocToro TopapumuwiecTsa (06bIYHO NMEHYEMbIN 4OFOBOPOM O COBMECTHOMN
neATenbHOCTKN), CornaleHnsa o coTpyaHmnyecTse (K HUM 06bIMHO OTHOCAT AOrOBOPbLI O
CO34aHNUN (PUHAHCOBO-MNPOMBbILLJIEHHOW FPYyNMbl, XON4AWUHIa, KOHLEepHa 1 ap.).

XapaKTepusys ,EI,ByX(MHOFO)CTOpOHHlOlO caesniky Kak oanH 3 BnaoB 003BOJIEHHbLIX
DENCTBUN, MOXXHO FOBOPUTb O TOM, YHTO OHa MOXXeT ObITb HarllpaBJieéHa HE TOJIbKO Ha
OBUXeHWe rpa>XgaHCKoro rnnpaBooTHOWEHNA, HO N Ha OOCTU>XXeEHNne NOObIX UHBbIX



npenycMoTpeHHbIX 3aKOHOM lOpnagndecKmnx nocneancTBun.

HecoMHeHHO, OBM)XEeHNEe rpa>k4aHCKOro npaBooOTHOLLIEHUS, TO €CTb ero BO3HUMKHOBEHME,
N3MEeHeHne Nnn npekpalleHmne, bbi10 N 0CTaeTCs CaMbiM, NOXKasyn, pacnpPoCTPaHEeHHbIM
opnanyeckmum nocaencTemem (NpaBoBbIM pe3ysbTaTOM) coBepLlleHnsa ABYX(MHOro)-
CTOpOHHeNn caenkun. Coenka, HanpasJIEHHAA Ha ABUXXEHME rPaXKaaHCKOro
NMPaBOOTHOLLEHNS, 0151 KOTOPON HEOBXOAMMO Bblpa>KeHne CorsiacoBaHHOW BOIM OBYX
CTOPOH (OBYCTOPOHHSASA caeska) nmbo Tpex nam 6onee cCTopoH (MHOrOCTOPOHHSAS
caenka), TpaguuMoHHO MMEeHyeTCs A0rOBOPOM. [16]

NMonyTHO HeNb3si HE OTMETUTb, YTO B FPa>X4aHCKOM 3aKOHO4aTeNlbCTBE, PABHO KaK 1 B
rpa’kJAaHCKO-NPaBOBOM AOKTPUHE, NMpu ynoTpebneHnn TepMmnHa «40roBop» HeEPenKo
CMEeLLUVBATCSA HECKOJIbKO Pa3JIMYHbIX NOHATUA. Ha cerogHsALWHWA AeHb MOXXHO FrOBOPUTb
O BblAe/IeHNN B INTepaType YeTblpeX 3HAYEHNN TEPMUHA «A0r0BOP», MCMNOJIb3YEMOI 0
nns obo3HavYeHus:

- 0OroBopa-caenku, npeacrtasnastowen cobon oCHoBaHME BO3HUKHOBEHUSA Fpa>KgaHCKOro
NMPaBoOOTHOLIEHUSA (IOPUANYECKNIN (PaKT);

- Joroeopa-rnpaBooTHOWEHNA, TO €CTb CaMOlo AO0roBopHOro rnmpaBoOTHOLUEHWA,
OCHOBaHMeM BO3HUKHOBEHNA KOTOPOIro ABJIA€TCA A0OroBOp-CAeJIKa,

- A0rosopa-goKymMmeHTa, B KOTOPOM BOJIeEN3bABJIEHNE CTOPOH HALlJIO CBOE 3aKperuieHne,
- 0OroBopa-rpaBoBOro aktTa, ToO €eCTb NCTOYHUKa MPaBOBbLIX MpaBWJl.

B KayecTBe rf1aBHOro aprymMmeHTa, NoATBEPXAAlOLLEr0 MOHMMaHWe TEPMUHA «00r0BOP»
KaK UCTOYHMKA MpaBa, NpU3HaeTCs TEKCT caMoro pa)kaaHCKoro Kogekca PO, B KOTOpPoOM
OTHIOAb HEe Pellko BCTPEYAETCA BblpaXKeHne «ec/in MHoe He NMpeayCcCMOTPEHO 3aKOHOM
WU [,OrOBOPOM».

AHaNN3 COCTOAHMSA NPaBOBbIX pa3paboTok B 061acTy AOrOBOPHOIro rNpaBa He No3BoaseT
XKa/oBaTbCA Ha OTCYTCTBUE NHTEpPeca K A0roBopaM B KavyecTBe CAeJIKU: CerogHs
npobsemMamM ABYCTOPOHHUX CAEJNOK, BNEKYLMNX OBMXKEHNE MPa>KaaHCKOro
npaBooOTHOLWeEHUSA, yaenseTca 6oibloe BHMMaHME B Frpa>kgaHCKOM rnpase. B cBA3n ¢
Hann4mem 6onbLIOro KoamyecTBa paboT, NOCBALLEHHbIX YKa3aHHOW npobnemaTuke,
OTHOCSALLMECA K ABYCTOPOHHEN cAefiKe BOMPOChI, BbIXOAAWME 38 paMKU HACToALLLEN
paboTbl, 34eCb paccMaTpuBaTbCs He ByayT.

BecbMa nHTepecHbiMn 1 Tpebytowmmn 6onee neTanbHOro N3yvYeHus ABASOTCS
ABYX(MHOI0)CTOPOHHME CAENKW, HanpaBJIeHHbIE Ha UHbIE, HEXXENN ABMXEeHne



rpa>XgaHCKOro npaBoOTHOLWEHWA, lopngn4eckne rnocsieactens.

Kak y>xe roBopuoCb paHee, K lopUANYEeCKNM MocaeacTBUSAM OTHOCATCS U NOCNeacTBUs
NPOSABJIEHNA FPaXKAaHCKOM NPaBoCybbEKTHOCTU, N NOCIEACTBUSA 3alNTbl HAapPyLUEHHbIX
CyObeKTUBHbIX Fpa)KaaHCKNX npae. O4eBMAHO, 4TO ABYX(MHOIO)CTOPOHHME COENKN
TaK>Xe MOryT NopoXXAaTb 3T OpUANYecKne nocnencTeumsa. icnosnb3yemble ons
NOCTUXXEHNS Ha3BaHHbIX B 3TOM ab3aLie NpaBOBbIX pe3y/ibTaToB ABYX(MHOIM0)CTOPOHHME
caenkn obbl4HO HOCAT Ha3BaHMe He OOroBOPOB, a cornaweHunn. Ho, Hago Npu3HaTh, AN
nx 0603HaYeHNA NCNONb3YIOTCHA U UHbIE TEPMUHbLI: HANPUMEpP, akT NpuemMa-nepenaym
Bewwn - ABYCTOPOHHSAS cAefNKa, HanpaBJieHHasa Ha OCyLW,eCTBJIeHNE Npas.

ﬂ,ByX(MHOI'O)CTOpOHHFIH cAeJsiKa, KOTopad HeE UMEET UeNblo ABNXKEHNE MPaBOOTHOLLUEHWA,
HO HalnpaBJieHa, KaK B paCCMOTPEHHOM Cliydae, Ha 3allnTy rpa>XagaHCKuxX rnpas B CJiy4ae
X HapyLweHna KOHTpareHTom, 6e3ycn0|3Ho, Ba>XHa OJ1a HaCTyrnjaeHnsa >XeJlaeMbiX
ropngnydeckmnx nocneancTBun. [Mpn 3TOM choenka, HanpaBJieHHasa Ha 3alWnTy Mnpas,
HepeaKo 3aKJ/Ilo4aeTCA y>Ke rnocJsie cocrtodswerocqa ocnapmBaHmna M HapyweHns
Cy6'beKTI/IBHbIX rpa>xxgaHCKnxX rpas.

Hanpumep, apbuTpa>kHoe cornalleHne MOXKeT BbICTyNnaTb B BUAE TPETENCKOWN 3anuncu,
3aKJIl04aeMoM CTOPOHaMM NOC/ie HapyLleHNs npas (CaMoCTOATENIbHbIN A0r0OBOp-
OOKYMEHT); Tak>Xe nocsie HapylweHnsa CybbeKTUBHbIX Fpa)KAaHCKNX npas (nav npu
BO3HUKHOBEHWW NMPaBoOBON HeonpenesieHHOCTN) CTOPOHbI BripaBe 3akJIl4YUTb MUPOBYIO
COenky.

C y4eTOM CKa3aHHOro corsaweHmns asyx n 6onee nuu, HanpaBieHHbIE HA 3aLUUTY
CYOBbEKTUBHBIX FPaKaaHCKNX Npas, ABAAITCA ABYX(MHOM0)CTOPOHHUMU CAESIKaMUN BHE
3aBMCMMOCTW OT TOro, BO3AENCTBYIOT OHMN Ha ABUXXEHME FPa>KgaHCKOro
MPaBOOTHOLLIEHUSA NN HET. IHbIMU CI0BaMun, Takmne cAesiku MOryT BXOOUTb B COCTaB
CJ/IOXKHOM CAENIKM, HE BO3AENCTBYSA Ha ABM>XXEHMNE rparKAaHCKOro NpaBoOTHOLIEHMS
(cornaweHune o HeycTounKe), TMBO BAUATbL Ha ABUXXEHME FPa>KgaHCKOro
npaBooOTHOLWEeHUA (NpeobpasoBaTesnibHaa MMpoBas caeska), 1mbo, He BO34ENCTBYS Ha
OBV>XEHNE NMPaBOOTHOLLEHWS, B TO )K€ BPEMS U HE COCTaBNATb CJIOXKHOW COEJKW
(apbuTparkHoe cornaweHne, nogTeep X AatoLwasa Mmpoeas caenka). Noa
npeobpa3oBaTebHON MNPOBON CAENKOWN Noapa3yMeBaeTCss MUPOBasA CAesiKa, KoTopas
BO34ENCTBYET Ha ABMXXEHME CBA3bIBAIOLLEr0 CTOPOHbI FPpaXKAaHCKOro NPaBoOOTHOLIEHMNS
(n3meHseT, NpekpawaeT ero MMbo npekpallaeT C BOSHUKHOBEHMEM Ha ero MecTe HOBOro
NPaBOOTHOLLEHNSA); NOA NoATBEPXAALEN MUPOBOW CAEIKON NOHMMaeTCs MUpoBas
cOoesika, KoTopas TOJIbKO NoATBEPXXAaeT npaBa 1 0653aHHOCTU CTOPOH MPaXKAaHCKOro
MpaBoOOTHOWEHNA.[17]



Ncnonb3ys aByx (MHOM0) CTOPOHHIOW CAEJIKY KaK CpeaCcTBO NPaBOBOM 3alUTbl, CTOPOHSLI
npecnenyoT uesb JOCTMXXEeHUSA pa3/InYdHbIX NMpaBoBbIX pe3y/ibTaToB. Bcneacreme aToro
BCe ABYX(MHOIr0)CTOPOHHME CAEeNIKWN, HanpaB/leHHble Ha 3alUnNTy npas, pa3fensatTcs Ha
ABe rpynnsbl:

1) coenkn, onpegensouwme popmMy 3aWnThl NpaB (cornawieHne o NoACyAHOCTH,
npoporaunoHHoe cornaweHne, apbuTpa>KHoe cornaweHne n 1. 4.);

2) coenku, onpegensoowmne cnocob 3awmnTbl Npas (MUPOBLIE COENKN).

He MeHbLWNn nHTepec Bbi3bIBAOT ABYX(MHOIM0)CTOPOHHME CAESIKWN, HanpaBJIeHHble Ha
ocyuiecTB/ieHne CyObeKTUBHbIX FPpa>KgaHCKNX NpaB (B paMKax NMposB/eHNS
rpa>kgaHCcKon npaBocybbekTHOCTHU). M 34ecb, HaAo OTMETUTb, A4OMNYCTUMOCTb COEJOK,
CBSI3aHHbIX C OCYLLECTBJIEHNEM CYDBEKTUBHbIX FPaXKAaHCKNX MpaBs, Bbi3biBaeT
BO3paKeHns 60nbLUMHCTBaA NpaBoBenoB. B 4aCTHOCTU, COMHEHUS BbICKa3bIBAOTCA MO
noBoAY OTHECEeHUA K ABYX(MHOIM0)CTOPOHHUM caesiIkaM OeNCTBUA Mo nepenade Bewm
npuobpeTaTento, caaye ee NepeBO34YMKY A5 OTNPaBKM UIN B OpraHmn3aumio ansg
nepecbiiKu.

Te3nc o caenke, He ABASOLWENCA JOrOBOPOM, NpeacTaBaseTcs He 6ecCcrnopHbIM.
IlymaeTcs, 4To ONs Tex cJlyvyaeBs, Korga 3akoH TpebyeT BCTPEYHOro BOJIen3bsABIEHNS
CTOPOH AN NPUHATUS UCMOJIHEHHOIO, CTOPOHBbI, UCMONHAS 0693aHHOCTM, COBEpLUAOT
NBYX (MHOro)CTOPOHHIO caenky. Tak, nepefaya nMyLLLecTBa TpebyeT Boien3bsaBaeHUs
OOHOW CTOPOHbI Ha NMepeaayy 3TOro MMyLLecTBa U APYron CTOPOHbI - Ha NPUHSATUE 3TOro
nmyulecTBa.[18]

B Tex xxe cntyaumax, Korga AonyckaeTcs ogHOCTOPOHHeE BONIen3bsBEHME,
HanpaBJZIEHHOE Ha UCMOJIHEHME 00A3aHHOCTN, UMeeT MeCTO PUANYECKNIA NOCTYMNOK (CM.
0 HeM panee). icnosiHeHWe B Ka4ecTBe IPUANYECKOro NocTyrnka (04HOCTOPOHHEro
OencTBuS) MOXKET MMeTb MeCTO, Hanpumep, Toraa, Korga npegmeTtom obsizatenbCcTBa
BbICTYNaeT BO3Aep)XaHNe OOJIKHUKA OT AENCTBUSA: BOJIeU3bABIEHNE O0/IKHUKA COCTOUT
B HECOBEPLUEHNN OENCTBUSA, @ BCTPEYHOr0 BOJIEU3BABIEHNSA KpeaunTopa 34eCb BOBCE He
TpebyeTcs. JInbo B cMTyauun, Korga KpeguTop YKJIOHAETCH OT MPUHATUSA NCMOJIHEHMNS,
rnocsegHee MoXeT ObITb OCYLLLEeCTB/IEHO AO0JIKHUKOM NOCPEACTBOM BHECEHUSA OeHer Uan
LeHHbIX BymMar B 4eno3nT HoTapuyca. XoTs, HaBepHoe, B 601bLUINHCTBE C/ly4aeB
ncnosiHeHne npeacTasnseT cobom Bce XXe ABYCTOPOHHIOW CAeNKy, KoTopasa TpebyeTt
edVNHCTBa N B3aMMHOCTU BOJIEU3bABNEHNS CTOPOH.

3710 oT™mMeTun MNpe3snanym Beicwero ApbutparkHoro Cyaga P® B noctaHoBneHuun ot 20
MapTa 2001 r. N 7307/00 «lMpunHnmasa pewweHmne ob yCTaHOBNEHNN IOPUANYECKOro haKTa



(BNnageHue KBapTMpamMm Ha NpaBe cOBCTBEHHOCTHN), Cyl HEOOOCHOBAHHO UCXOAU N3
TOro, 4TO CNOp O NpaBe Ha UMYLLLECTBO OTCYTCTBYET».

K co)xaneHuto, BONen3baBeHNEe 0AHON CTOPOHbI CAENKM MO NCMAOJIHEHUIO He BCerpa
NPOSIBNAETCS BbIMYKJI0, U B CBA3M C 3TUM HOPUCTbl HEPEAKO BOBCE OTKA3bIBAOT B
NPU3HaHUK 3a NCMNOJIHEHUEM CBOWCTB OpMANYeckoro aenctemsa. CaMbim
pacnpoCTpaHeHHbIM 060CHOBaHMEM 3TOWN NO3UNLNN ABASETCA CCbIJIKa Ha OTCYTCTBUE
BOJIEU3bSIBJIEHNS CO CTOPOHbI KpeanTopa (ycnyronosyyaTens) rnpu UCroJIHEHUN
anauwerocs obazaTtesnbCTBa MO OKasaHMo ycayr. Mexxay TeM OJINTENbHOCTb NONyYeHUS
yCAyru n NacCMBHOCTb NOBEAEHUS KpeanTopa He 03HavYaeT OTCYTCTBMUE C €ro CTOPOHbI
BONIEN3BABJIEHNS, HANPaABJEHHOr 0 Ha NoJly4YeHune ycayru, Bcneacteme Yyero obocHoBaH
BbiBog C. B. Capbalwia 0 TOM, 4TO UCNOJIHEHNE eCTb lopUanNYeckoe aencTeue.

HecoMHeHHO, ncnosibdyemoe B HacTosLwen paboTe pa3rpaHnyeHne
OBYX(MHOI0)CTOPOHHUX CAEJOK Ha «40roBopbl» (ABYX(MHOM0)CTOPOHHNE CAEMKMN,
HanpasBJIeHHble Ha OBWXEeHNEe rpakgaHCKoro npaBoOTHOLLIEHMNSA) U «COrflalleHns»
(ABYX(MHOIr0)CTOPOHHMNE CAENKWN, HAaMpPaB/ieHHbIE Ha OCYLLECTBEHNE NN 3aLlUNTY
CYOBbEKTUBHbLIX FPaXXAaHCKNUX NpaB) B 4OCTAaTOYHOWN Mepe YyC/I0BHO. ITO 0bbsACHAETCSH
TeM, 4TOo B tobon U3 yKa3aHHbIX COE/I0K BOISA BCerga HanpaB/ieHa Ha co3gaHue
opNOnNYecKmnx NOCNeacTBmMM, 4TO OTAMYaeT ABYX(MHOMO)CTOPOHHME CAENKN OT
OLHOCTOPOHHUX OENCTBUN, BONSI CTOPOH KOTOPbIX UMEEeT pa3/inyHble «BEKTOPbI».[19]

IBYyX(MHOro)CTopoHHMe caenku, 6e3ycnoBHO, AOMYyCKaloT UX OCNapuBaHWe, TO eCTb
npenbasaeHne B cyn TpeboBaHUSA 0 NPU3HAHUN X HEAENCTBUTEbHbIMU. Mprnyem 3T0
yTBEPXAEHME pacnpoOCTPaHsSeTCs Kak Ha A0roBOpPbl, OCHOBAHWS HEAENCTBUTENIbHOCTU U
Cy6bEeKTbl OCNapuBaHNA KOTOPbIX MOMMEHOBAHbI B FPaXkAaHCKOM 3aKOHOA4aTeNIbCTBE, Tak
N Ha cornalleHuns, nepevyeHb OCHOBAHU HEAENCTBUTENbHOCTU U KPYr CyObeKkToB
ocrnapuBaHUsA KOTOPbIX HECKOIbKO Bosiee TECHbI U 3aKOHOAATEsNIEM CrelnanbHO He
YCTaHOBJIEHbI.

OLOHOCTOPOHHNE OENCTBUSA ABASAIOTCA APYrOoM rpynrnomn, COCTaBAsloWEN 003BOJIEHHbIE
ODencTBuA. XapakTep BOJIEN3BABSIEHUSA B OQHOCTOPOHHUX AENCTBUSAX CYLLLECTBEHHO
Pa3HNTCSA C XapaKTepoM BOJIEU3bABIEHNS B ABYX(MHOMO)CTOPOHHUX COeKaX:
OLHOCTOPOHHME OENCTBUA B OTAIMYME OT ABYX(MHOIMO)CTOPOHHUX CAEJI0OK HE HY>XAAKTCA
BO BCTPEYHOM BOJIEU3BABIEHUN C APYrON CTOPOHbI U A1 X COBEPLUEHNSA AOCTAaTO4YHO
BOJIEN3BABSIEHNSA TOJILKO OAHON CTOPOHbI MPABOOTHOLLEHUS.

Mpn 3TOM ecnun BOSIA CTOPOH ABYX(MHOI0)CTOPOHHUX CAENOK BCerga HarnpasseHa Ha
BO3HUKHOBEHME IOPNANYECKUX NOCNEACTBUN («IOPNONYECKUN XXe NHTepeC AeNCTBUSA



NPOUCXOANT OT CONPUKOCHOBEHUS OHOI0 YesioBeKa C ApYyrvm), To BOASA 1,
coBepLUaloLWmMX 0AHOCTOPOHHME OENCTBUS, MOXKET MMETb U UHYIO HanpaBJ/IEHHOCTb.

2.2. Knaccucdbumkauuma no xapakrepy OencTBuA
lopuanyeckoro pakra

B 3aBMCMMOCTM OT HaMpaB/IeHHOCTU BOJIN Ha lopuanveckme nocaeacTBus 4onyCcKaeMble
3aKOHOM OJIHOCTOPOHHUNE OENCTBUS, KaK Y>XKe roBOPMSIOCh, MOXKHO pa3aennTb Ha Tpu
rpynnbi:

- BO-NepBbIX, opnanyeckme akTbl (4eNCTBMSA, HanpaBieHHble Ha OBUXEHNe
rpPa>X4aHCKOro NpaBoOOTHOLWEHUS);

- BO-BTOPbIX, OPUANYECKNE MOCTYNKN (0eACTBUS, HanpaB/ieHHbIe Ha OCYLLECTBJIEHNE U
3aWNTY CYObEKTUBHbLIX MPaXKAaHCKUX MpaB);

- B-TPeTbUX, pe3ysbTaTUBHbIE AENCTBUA (OENCTBUSA, HanpaB/IEHHbIE Ha OOCTUXEHNE
haKTMYeCKUX NoCcneacTBUn, C pe3ysibTaTOM COBEPLLUEHNS KOTOPbIX 3aKOH CBA3bIBaeT
topngnyeckme nocaencTens).[20]

HaTb pa3BepHyTYO0 0OLLYIO XapaKTEPUCTUKY Fpynne o4HOCTOPOHHUX CAEI0K HECKOJIbKO
3aTPYyAHNTENLHO NO NpuyYnHe 6osbLworo pasHoobpasna 0AHOCTOPOHHUX AENCTBUNA.
BcnencTteume 3Toro uenecoobpasHee paccMoTpeTb NoApobHO Kakayto 13
pPa3HOBUAHOCTEN OAHOCTOPOHHUX AENCTBUN CaMOCTOSATESNLHO.

OOHOCTOPOHHME CAEeNKN, ABNSAACH PAa3HOBUOHOCTbLIO OPUANYECKNX aKTOB, HanpaB/ieHbI
Ha OOCTU>XXEHMEe TaKoro NpaBoOBOro pesysibTaTa Kak ABMXXEHME Fpa)KAaHCKOro
MPaBOOTHOLLIEHNA. DTO B onpeaeneHHon cteneHn cbnmxaeT nx ¢ ABYCTOPOHHUMM
cAenkKaMun, HarnpasJIEHHbIMN Ha OBUXXEHNE rpa>K4aHCKOoro rnpaBoOTHOLLEHUNS
(norosopamu), n B cnny cT. 156 'K P® no3BonseT NpUMEHATb K TaKUM I0pNan4eCckmum
rnocneacTBUsAM OOHOCTOPOHHUX COEJI0OK KaK BO3HUKHOBEHWEe, U3MeHeHne nnu
npekpaweHne obsasaTtenbcTs obwme nonoxeHmns ob obsasaTenbCcTBax N 4OroBopax
MOCTOJIbKY, MOCKOJIbKY 3TO He MPOTUBOPEYUT 3aKOHY, XapaKTepy U cyuecTBy
OOHOCTOPOHHEN CAENKMN.

CtaTtbda 156 TK PO nmeeT cnepytouwyto pegakumnio: «K ogHOCTOPOHHUM caesikaMm
COOTBETCTBEHHO NMPUMEHSAITCA 0bLuime nonoxxeHmnsa ob obasaTenbCTBax U 0 A4OrOBoOpax
MOCTOJIbKY, MOCKOJIbKY 3TO HEe NMPOTUBOPEYUT 3aKOHY, O4HOCTOPOHHEMY XapaKTepy U



CylLecTBy caesnikm». OQHaKo aHain3 HOpMbI CT. 156 naeT 0OCHOBaHMS A1 BbiBOJA O TOM,
4YTO B HEWN NMEITCS B BUAY He COBCTBEHHO OAHOCTOPOHHANA CAEe/IKa KaK OCHOBaHMe
BO3HWUKHOBEHUS AOrOBOPHOIro ob6sa3aTenbLCTBA, a NOC/eACTBUS ee COBEPLUEHUS, TO eCTb
camo BO3HUKLIee 06s13aTeNbCTBEHHOE NpaBoOTHoLWEHWe. NMpuMeHeHne K 04HOCTOPOHHEN
caoenke npaBu 0 3aKJIIOYEHUN, USMEHEHUN UM PACTOPXKEHUW AOr0BOpa, TakXe OpYyrunx
NMOJIOXKEHWI, KOTOpPbIe PEerynpyoT 40roBop Kak OCHOBaHMeE BO3HUKHOBEHUS
06513aTeNbCTBEHHOIO NPABOOTHOLUEHUS HEA0MYCTUMO.

3a UCKJII0YEHMEM OTMEYEHHOro CX0ACTBa OJHOCTOPOHHMNE CAOEJIKUN CYLLLeCTBEHHO
OT/INYAIOTCA OT CAENOK ABYX(MHOIM0)CTOPOHHUX; KaXXK40€ U3 Ha3BaHHbIX OPUONYECKNX
nencTeBuin obnagaeTt cBoMMU cneumndmuiecKMmMmm CBONCTBAMM.

MNpexxne Bcero, B 0TAM4YMe OT ABYX(MHOMO)CTOPOHHEN CAENIKM 19 COBepLUeHMns
OOHOCTOPOHHEN COAeNKN OOCTAaTOYHO BOJIEN3bABJIEHUSA OLHOWN CTOPOHDI
NpaBoOTHOLWEHNA. HO lopugnyeckme nocnenCcTensa o4HOCTOPOHHEN caenkun, 6e3yCcnoBHo,
OTpaXKaloTCHA Ha OBVKEHUN rpa>KgaHCKOro npaBoOOTHOLLEHUSA B LLeJIOM: ee (CaoesKn)
NPaBoOBbIM pe3ysibTaTOM MOXeET OblTb BO3HUKHOBEHWNE, U3MEeHEeHNEe NN NpekpalleHme
3TOro NPaBoOOTHOLUEHNS, YCTAHOBJIEHHOIr 0, N0 KpanHen Mmepe, Mexxay ABYMS JIMLaMU.

B KayecTBe nnacTpaunm MoXXHo 6b110 Bbl COCNaTbCA Ha TakMe OAHOCTOPOHHUE COENKMU,
KaK, Hanpumep, CoCTaB/ieHne 3aBellaHuns, obbaBieHne Topros, NybanyHoe obewaHune
Harpagbl, 06baBNeHne Ny6INYHOro KOHKypCa, B pe3yJsibTaTe KOTOPbIX BO3SHUKAIOT
rpa>kgaHCKMe NpaBOOTHOLLEHMWSA, @ TakXXe 04HOCTOPOHHUIA OTKa3 OT A0roBopa uau
OOHOCTOPOHHEE U3MEHEHME ero yC/0BUiA (Korga 3To NnpeayCcMOTPEHO 3aKOHOM,
[OroBOpPOM), BJIEKYLLME COOTBETCTBEHHO NPEKPALLEHNE NN U3MEHEHME
MPaBOOTHOLLUEHUA.

Obuiee NpaBunoO, yCTaHOBNEHHOE B CT. 155 MK P®, npegycmaTpuBaeT, 4TO
OOHOCTOPOHHSASA caenka co3naeT 06a3aHHOCTU ANS LA, COBEPLUMBLLErO CAenKy. To
eCTb IMU0, CoBepLUMBLLEE OAHOCTOPOHHIOW CAENKY, TEM CaMbiM NMPUHUMAET Ha cebs
0683aHHOCTb MO OTHOLWEHUIO K aapecaTy caenkn (Mnn HeCKoNIbKNUM agpecaTtam). Tak,
nybnnyHoe obelwaHme Harpaabl Be4eT COOTBETCTBYOLWYIO 0653aHHOCTL Yy inua,
obbaBmBLLIEro Ny6MYHO O BbIMJIaTe AEHEXXHOr0 BO3HArpa>kAeHns uin Bblgade MHomn
Harpagbl, MO OTHOLWEHNIO K TOMY, KTO COBEPLUUT YKa3aHHoe B 06bSABeHUN OENCTBME B
YKa3aHHbIN B HEM CPOK.

BMmecTe c TeM cT. 155 Kogekca gonyckaeT B HEKOTOPbIX C/ly4asaXx co3faHue
OOHOCTOPOHHEN caenkom 06s3aHHOCTN ANa APYrux Ny, orpaHNyYmMBas Takme cay4van
crneuvanbHbIM YKa3aHMeM B 3aKOHEe UM HaJlndmeM corjalleHuns C JIMUoM, Ha KoTopoe



BO3JlaraeTcd 3Ta 06493aHHOCTb.

[laHHOe nosio)KeHne NpencTaBasaeTCcsd BaXXHbIM C TON TOYKM 3peHnd, 4HTO Nno3BoJideT
Pa3rpaHndmMBaTb OAHOCTOPOHHME COEJIKN Ha ABa BAa: OOHOCTOPOHHWE CAEJIKH,
KOTOpble€ CaMi MO cebe (aBTOHOMHO) BNEKYT OBU>XeHWNEe rpa>XKgaHCcKoro
npaBooOTHOWEHUA, N OOHOCTOPOHHWE COEJIKUN, KOTOPblIe HOCAT BCMOMOraTesibHbIN
XapaKTep n BXOOAT KaK 3J1IeEMEHT B lOpVI,EI,VI‘-IeCKI/IIZ COCTaB, BJ'IeKyLLI,VIIZ YKa3aHHble
ropngnyeckme nocnencrtesuni.

OOHOCTOPOHHUX COENOK, KOTOpble camMu Mo cebe (aBTOHOMHO) BNEKYT YNOMAHYThIE
topngnyeckme nocsencTBns, He CJINLKOM MHOro. B 4ncno Takux caesiok, aBTOHOMHO
BO3AENCTBYHOLWMNX Ha ABMXKEHME FPa)KA4aHCKOro NpaBOOTHOLLEHNS, BXOAAT HEKOTOpPbLIE 13
Ha3BaHHbLIX BbilLE BNOOB: 3aBelaHne, obbsaBieHne Topros, nyban4Hoe obelwaHune
Harpagbl, 06baBNeHne Ny6MYHOro KOHKypca, OAHOCTOPOHHMI OTKa3 OT AOroBopa Uan
OLHOCTOPOHHEE U3MEHEHME ero YyCN0BUN B JOMYCKAaeEMbIX 3aKOHOM CJly4asax, OTKas oT
NMPUHATUSA Hac/ieAcTBa. Takoro poda caesika He TOJIbKO He TpebyeT B3aMMHOCTH
(BCTPEYHOCTN) BONEN3BABEHNS APYIrOon CTOPOHLI, 6onee Toro, Ans ee CoBepLUEHUS
BOBCe He TpebyeTcs corsacoBaHus C Apyron CTOPOHOW MPaBOOTHOLWIEHUS. TaknuMm
obpa3om, ee OTANYUTESIBHON YEepTOoM ABNAETCH CAMOCTOATE IbHbIN XapaKTep.

BONLLUMHCTBO )K€ OAHOCTOPOHHUX COENOK HOCAT BCMOMOraTesbHbI XapaKTep n BXoOAT
B Ka4eCcTBe O4HOIro n3 s3J1ieMeHTOB B }OpVI,EI,VI‘-IECKVII7I COCTaB, KOTOprI7I TOJIbKO B
3aBepLUEHHOM COCTOAHUN «ABUXKET» NMpaBooTHoLWeHMe. [loBoga npu3HaBaTb UX
CaMOCTOATEJIbHO NMopoxXgarowmMMn Ha3BaHHbIE NMOoC/IeEedCTBNA HE UMEETCA.

OLHOCTOPOHHME CAENKMN, HOCALLME BCMOMOraTe IbHbIA XapakKTep, ropa3ao
MHOro4YncsieHHee. B ka4yecTBe caMoro nonysaspHoOro npMMepa Takon cOoesiku MOXXHO
Ha3BaTb Bbla4yy OOBEPEHHOCTN, KOTOPAs OCYLLECTBASETCS TOJIbKO NPU HaNYMn
J[loroBopa rnopyyeHus, 1, cnenoBaTesibHO, TONIbKO NPX HAaKOMJIEHUN IOPUANYECKOrO
COCTaBa BO3HMKAIOT COOTBETCTBYIOLLNE IOpPUANYECKME NOCeACTBUS.

Ipyrnm pacnpocTpaHeHHbIM BUAOM OAHOCTOPOHHUX CAENOK, UMEKLLNX
BCMOMOraTeNlbHbINA XapakTep, cneayeT npusHaTh cornacne. He nopoxxkagas oBMXXeHWe
NPaBOOTHOLLEHUS, HO SIBAISISICb MPOMEXXYTOYHbIM IOPUANYECKUM (DAaKTOM, cornacue B
cnyyasix, onpenesieHHbIX B 3akoHe nnbo goroesope, BbiCTynaeT ob6a3aTesibHbIM YCNOBUEM
3aKJ1l04eHNs 4OoroBopa, TO €CTb BbICTyNaeT HeobX0ANMbIM 3/1IEMEHTOM OPUANYECKOrO
CoCTaBa, HanpaBJIEHHOIro Ha BO3HMKHOBEHWE OOrOBOPHbIX OTHOLLUEHUA.

Cornacue MoXXeT CBOOUTbLCS K BOJIEN3BABJIEHNIO O4HOMO INLA UIn coBNnagawwemy
BOJ1eN3bABIIEHNIO HECKOJIbKNX YHaCTHNKOB O HOW CTOPOHDbI, NMELLNX COHaHpaBﬂeHHbIIZ



NHTepec. BTopas pa3HOBUAHOCTb COrslacusa Bo30y)XaaeT, BEPOATHO, HanbobLLNA
NHTEpEeC, NOCKOJIbKY, MMes YacToe NPUMeHEHNEe Ha NpPakTuKe, Bbi3biIBAET HEMasoe
KOJZINYECTBO CMOPOB KaK Cpein TEOPETMKOB, Tak U Cpeaun NpakTUKOB.

Cornacue, TpebytoLiee coBnageHns BoJeN3bABIEHUSA HECKOIbKNX UL, MOXET bbITb
BbIPa>eHO B X0[e NX HernocpenCcTBEHHOr0 KOHTaKTa (Ha neperoBopax, Ha 3acefaHunu
NCNOJIHNTEJIbHbIX OPraHOB PUANYECKOro nmua, Ha obwem cobpaHum n T. 4.) nnmbo
NMeTb pa3pbiB BO BpeMeHU (Hanpumep, npu nepenucke).

B Tex cnyyvasx, korga corsiacme AoJ1KHO 6bITb BbIpa>e€HO HECKOJIbKUMWU y4aCTHUKaMW,
BbICTYMamLWMMN Ha O4HON CTOPOHE rpaXkAaHCKOro NnpaBooTHoWeHus, npobnem, Kak
npaBw/o, He BO3HMKAET: Hanpumep, N. 1 cT. 1044 T'K PO TpebyeT nonyveHmns cornacus
BCEX TOBapULLEN Ha COBEpPLUEHNE CAENKN.

Hpyroe geno, korga TpebyeTcsa cornacne cpaBHUTENbHO BONLLIOrO KONMYECcTBa UL B
4aCTHOCTW, obuiero cobpaHmsa akLMOHEPOB akLUMoHepHoro obuwecTBa. B aTom cny4vae
peLleHne o coraacum npmHMMaeTcs 60NbLLNHCTBOM FOJI0COB (MPOCTbIM NN
KBa/IMPULUMNPOBAHHbLIM), TOMAa KakK MEHbLUMHCTBY OCTAaeTCs TOJIbKO NOOYNHUTbLCSA
6onbWMHCTBY. Takoe NoAYMHEHME, JoNyCKatowee, No CyTU, UTHOPMPOBaHME BON
MEHbLUNHCTBA CO CTOPOHbI BONbLLUNHCTBA, NpeaycMaTpmuBaeT pexxum paboTsl nroboro
obuwero cobpaHunsa. NHom nogxon CyLl,eCTBEHHO OrpaHmnymBan bbl CAeNKOCNOCOBHOCTb
topuaonNyYecKnux numu.

XoTenocb 66l OTMETUTbL N TO, YTO Bblpa)KeHNe Coraacmsa Ha CoOBepLUEHNE CAETKN
npencrasnseT cobon 0O JHOCTOPOHHIOW COENKY, MMEIOLLYIO BCOMOraTesibHbIN XapakTep,
HO He ABNAIOLWYIOCH 3/IEMEHTOM OBYX(MHOM0O)CTOPOHHEN cAeNKN. Belpa)keHne cornacus
(0OHOCTOPOHHASA caefnkKa) eCcTb 06a3aTeNbHbIN PNONYECKN PAaKT, C KOTOPOro
Ha4YMHaAEeTCsa HaKOoMJIeHNe PNANYECKOro cocTaBa.[21]

Boobuie cornacmne - opnanyeckmnim akT, KOTOPbIA BCerga Ha4dynMHaeT HakKonaeHme
IOPUANYECKOro COCTaBa; A0 ero noJlydeHus B Tex C/lydasax, Kkorga corjacue rpusHaeTcs
npaBoM obsA3aTeNbHbIM, BCE COBEpPLUEHHbIE AENCTBUSA pacCMaTPUBAOTCS TOJIbKO Kak
0encTBusa pakTUYeckme, To eCTb He BJIeKyL e Ipuandecknx nocnencTeun.

B Tex »xe c/y4asix, Korga coBeplueHne ogHOCTOPOHHEN caenku TpebyeT oT nnua, K
KOTOPOMY OHO obpallieHa, OCYLLEeCTBAEHUS KOHKPETHbIX AeACTBUI Ast TOro, YTOObI
BOCMOJ/1b30BaTbCS BbITEKAOLNMM N3 HEE NPaBaMu, peyb UAET YXKE He 0 BblparkeHnu
cornacus, a 06 ocyuiecTBneHUn cybbekTUBHbLIX NpaB. Hanpumep, ana npuobpeTeHus
HacneacTBa TpebyeTcs, YTOObl HACNEAHUK NPUHSAI €ro NOCPeaCcTBOM (PaKTUYECKOro
BCTYMNJIEHUS BO BNajeHne HacleaCcTBEHHbIM MMYLLECTBOM UM Noaan 3asiBeHne o



NPUHATUN HacnencTea. PaBHO M NoJslydyeHme Harpaibl, 0 KOTOpon 66110 NyOANYHO
obbaBneHo, TpebyeT oT 0b6paTUBLLUMXCA NNL, MPeaoCTaBEHNS COOTBETCTBYIOLLEN
MHopMaumnn.

Takoro pofia OTBETHble AENCTBUS - HE YTO UHOE, KaK AENCTBUS, HanpaB/iieHHble Ha
ocyllecTB/ieHNe CyObEeKTUBHbIX FPa)KAaHCKMX NpaB U BCNeACTBUE 3TOMO K
OZIHOCTOPOHHUM CAEJIKaM He OTHOCSLLNECs (B MepBOM CJlyHae 3TO PUANYECKUN
NMOCTYMNOK, 0 KOTOpbIX ByAeT cka3aHo Aasee; BO BTOPOM - ABYCTOPOHHSS cAesika). Kak u
yNnoMsiHyTble 04HOCTOPOHHME caesikuM (34ech 3aBellaHne, nybanyHoe obelwaHne
Harpafbl), Ha3BaHHble AENCTBMS HOCAT TakKXXe CaMOCTOATESbHbIA XapakTep.

Ewe ogHon <<r|or|yn$|pH0|7|>> Pa3HOBNAHOCTbLO OAHOCTOPOHHUNX CAOEJIOK ABJIAOTCA
peweHna opraHoB ropngndeckmnx Janmu.

Mpobnema «BCTpanBaHUS» OTAEJbHbIX KPUANYECKNX (PAKTOB B HblHE CYLLECTBYHOLLYIO
«BOJIEBYO» KJACCU(UKALNIO CYLLEeCTBYET AOCTAaTOYHO AaBHO, M 06 3TOM HEOQHOKPATHO
YyNOMUHaNOCh paHee.

OnHako NpaBoBas NpUpoaa peLleHn opraHoB PUANYeCcKnX auL, B nepmos
CyLLeCTBOBaHMA KOMaHAHO-aAMUHUCTPATUBHOW CUCTEMbl HE Bbi3blBasa
nccnenoBaTesIbCKOro MHTepeca y oTe4eCTBEeHHbIX LMBUIINCTOB N AUCKYCCUN He
nopoxxaana. Pa3entue KopnopaTUBHLIX OTHOLLIEHU caenano 3Ty npobnemy akTyabHON,
0HaKO OTCYTCTBME COOTBETCTBYIOLLNX TeopeTnyecknx pa3paboTok cTano
npenaTcTeMeM A5 BblpaboTKM eanHbIX MOAXOA0B K peLleHU0 pa3/InyHbIX BONPOCOB B
chepe KopnopaTUBHbBLIX OTHOLLUEHUN.

KOpunandeckmne pakTbl MOryT OAHOBPEMEHHO BbINOJIHATL PYHKLWW NMPaBo NpekpalleHns
1 npaso obpa3oBaHns; Nnmbo NnpaBo obpasoBaHMA, NPaBO U3MEHEHUSA N MPaBO
npekpalleHns; nmbo NnpaBo BOCCTaHOBEHUSA 1 NpaBo obpa3oBaHus; nnbo npaso
obpa3oBaHMSA N NPaBO NPENATCTBOBaHMA U T. M. CNOBOM, OAUH U TOT XXe IpUaAnNYeCcKuin
haKT MOXKET BbIMONHATbL 0AHOBPEMEHHO ABe n 6onee hyHKUMI. HO KnaccnpmnumpoBaTb
topnanyeckme pakTbl B 3aBUCUMOCTU OT BbIMOJIHAEMbIX MU PYHKLIMA, KaK MoKa3asna
npakTuka, becnepcnekTnBHo. MpoBoas B 4OCTAaTOYHON Mepe YyC/IOBHYO aHasloruio,
MO>XHO YKa3aTb, 4TO 3alaTOK pacCMaTPUBAETCHA KaK BbIMOJHSAOLWMNNA TPU QYHKLUN:
OOKa3aTeNbCTBEHHYIO (OH CNYXUT AOKa3aTeNbCTBOM (haKTa 3aKJYeHnsa forosopa),
naaTeXXHyto (OH 3aCHMUTbIBAETCH B CHET NPUYUTAOLWMXCA NO AOrOBOPY MiaTexxeun) u
obecneyunTtenbHylo (obecneynsaeT BbiNOSIHEHNE 0bs3aTenbLCTBa). KnaccuduumnpoaTb
3a4aTOK B 3aBUCUMOCTW OT BbINOJIHAEMON UM PYHKLMK - 3a4a4a TPYAHOBbLINOJHUMaA,
ecnm soobuie Bo3MOXXHaNA.[22]



Cka3aHHoe, Brpo4eMm, BOBCE He O3HaA4YaeT OTCYyTCTBME HAagobHOCTKN B Klaccngumnkaumm no
KpUTEepUio NocnenCcTBUin HAaCTYNJIEHNSA lOpnanyeckoro pakTa. TosIbKO
KNaCcCU(PUKaALNOHHBIM KpUTEepmeM A0J/KHbI BbICTYNAaTb HE PYHKL NN IOpUaNYEeCKUX
hakKTOB, @ HENoCpeaCTBEHHO OpUANYECKMe NoCeaACcTBUSA, BO3HMKAlOLWMe BCeacTBme
HaCTynNJeHNs lpuanyecknx pakToB. A TaKNX NOCNe[CTBMN MOXXHO HacHYMUTaTb BCEro
nBa:

1) oBMXKEHMEe rpa>K4aHCKOro NpPaBoOOTHOLLEHUS;
2) NHble LpuanYeckmne nNocneacTBus.

Kak y>e 6b1J10 YCTAaHOB/IEHO paHee, opuandyeckme gakTbl MOryT HE TOJIbKO BAMSATb Ha
ABUXKEHME rparkAaHCKOro NpaBoOTHOLLIEHUS (BJlie4Yb €ro BO3HUKHOBEHWE, U3MEHEHME U
npekpalleHne), HO 1 BbI3biBaTb Pa3HOOOpa3Hble MocieacTBUS NPOSBAEHNSA FPaXKaAaHCKOMN
NpaBo CYyObEKTHOCTU, a TakXXe NocneacTBUS, HacTynatllme BCeACTBME COBEPLUEHUNS
NEeNCTBUIN MO 3alUNTE HapYyLUEHHbIX UIN OCMOPEHHbIX CyObeKTUBHbLIX FPaXA4aHCKNX NpaB.
C y4eTOM 3TOro B 3aBMCMMOCTW OT HaCTyMNaloLWMX IOPUANYECKUX NOCNeaCTBUNA
topuanveckme akTbl MOTyT AENNTLCA Ha:

- MNpaBo BO3,£I,€I7ICTBy}OLLI,I/Ie (kak npaBuJio, NX Ha3bliBalOT MpaBo NopoXaakwmmMmm, HO 3TO
Ha3BaHNEe He COBCeM TOYHO OTpaX>KaeT UX CyLLI,eCTBO);

- NPaBO NO3UTUBHbIE (KOTOPbIE HE BAUSIOT Ha ABMXXEHME NPAaBOOTHOLUEHWS, HO BIEKYT
NHblE lpNnanYeckmne rnocnencTBus, KOTopble «He 6e3pasnnyHbl» Npasy).

OTHeceHne LpPUanYeckoro akTa K rpynne npaBo BO3AeNCTBYOLWNX PakToB (K hakTaMm,
BO3[ENCTBYIOWNM Ha ABMXKEHNE FPaXKAaHCKMX MPaBOOTHOLLIEHW) BPSAd N BbI3OBET
cepbe3Hble 3aTPYAHEHUS.

pyroe neno - NnpuyncieHne punan4yecknx gakTos K rpyrnne npaso NMo3nNTUBHbIX
opungndyecknx akTos. B nntepaType oHa BOBCe He uccsienoBanach.

Ins co3paHns opMeHTMpPa MOXKHO yYKa3aTb, YTO K 3TOM rpymnrne OTHOCATCA Te 13
topnaAnYecknx akToB, KOTOpbIE BIEKYT NpeayCMOTPEHHbIE HOPMOW NpaBa lpuanveckme
nocnencTBuUs, He BO3LENCTBYSA NMPU 3TOM Ha OBUXXEHUE IPakgaHCKOro
NMPaBOOTHOLLEHMSA. DTO 1 NpeabsABAeHNe NCKOBOro TpeboBaHMs, N 3asiBieHNE
BO3pa>XeHU, N ncnosHeHne 0683aHHOCTN, N NPUMEHEHNE Mep ONePaTUBHOIO
BO34ENCTBUSA (B HEKOTOPLIX C/IyYasx), U 3akao4eHne apbuTpakHOro cornallieHms u 1. n.

PacnpocTpaHeHue nony4usia u Knaccuukaumm ropnaniecknx pakToB No xapakrtepy
Bo3aencTeuA. O4HAKO ee Hesb3S Ha3BaTb MOJIyYMBLUEN LUMPOKOE pacnpocTpaHeHue,



XO0THA OaHHasA KﬂaCCI/ICpI/IKaLI,I/Iﬂ, HEeCOMHEHHO, 3aCJly>KnMBae€T BHNMaHNA.

foBOpPSA O XapaKTepe AENCTBUSA, NOL HUM Nogpa3yMeBaloT TaKo KPUTEPUN Kak
OOHOKPATHOCTb UM NPOAOJIKNTENBbHOCTb BO3AENCTBUSA IOPUANYECKUX (PAKTOB, KOTOPbIN
npenycMaTpuBaeT ux nogpasaesnieHne Ha hakTbl OrpaHUYEHHOro (04HOKPaTHOr o)
0encTBusa N hakTbl-COCTOAHNSA (oNawmecsa QakThbl).

CywecTtBoBaHMe (hakToB OrpaHUYeHHOro (UM 0AHOKPATHOr0) AENCTBUA HE Bbi3biBaeT
BO3pa>KeHUN, NOCKOJIbKY OHN COCTaBASAIOT OCHOBHYIO MacCCy lopuanyYecknx hakToB
rpa>kgaHCcKoro npasa. Ix ocobeHHOCTbI0 NpU3HAeTCs TO, YHTO OHU BbI3bIBAKOT
topnagnyeckme nocsefCTens B KaXKA0OM KOHKPETHOM C/ly4ae B pe3y/ibTaTe O4HOKPATHOro
BO34ENCTBUSA: HAaNpuUMep, 3ak/4YeHne 4orosopa, NpuYnHeHne speda v T. 4.

Y4yuntbiBas 0603Ha4eHHY0 0COBEHHOCTb NX BO3A4ENCTBUSA, C/iefyeT CorfacuTbCs C
BblCKa3blBAeMOM B iIMTepaType TOYKOW 3peHNsa 0 TOM, 4To Bbosnee TOYHO 610 Obl
MMEeHOBaTb pacCMaTpmMBaeMyto rpynny opmnanyecknx pakTos pakTamMm O4HOKPATHOro
nencrtens, nsberas nCcnosb30BaHMSA C/I0Ba «OrPaHUYEHHOro». 9T0 06bACHAETCA TeM, 4YTO
«nocsiegHee NOHATUE HAaBOAUT Ha MbIC/Ib 06 OrpaHNYEHHOCTM CaMUX NOCeaACTBUN,
KOTOpble 3TN (paKTbl BbI3bIBAIOT, XOTA lOpuanyeckne akTbl, COCTaBaaOWME
paccMaTpuBaeMyto rpynny, Bbi3blIBalOT BOBCE He OrpaHUYeHHble nocnencTesns.[23]

NMocnencreuns, MopoXaaemble 3TUMKU hakTamMn, BECbMa LLUMPOKN: OT BOSHUKHOBEHUNSA
rpa>k4aHCKOro NMpPaBoOOTHOLWEHMSA (3aKNto4YeHe forosopa, npuobpeTeHmne akynn
aKLMOHepHOro obuiecTsa) A0 ero npekpaweHns (YHNM4ToxXeHne nmyiectsa). Kpome
TOro, ynomMmHaHme 06 «0QHOKPATHOCTN» OENCTBUSA KOPUANYECKOr0o haKTa 3TON rpynnbi
no3sonseT 6osiee 4eTKO 0603HAYUTL €ro pasHULYy C Fpynnon PakTOB-COCTOSHU.

N 3pecb He0BXO0AMMO OTMETUTbL, YTO B OT/INYME OT obuwenpmn3HaHHOW rpynnbl (hbakToB
OLHOKPATHOro AeNCcTBUA NMosioXKeHne pakToB-COCTOAHUN (ONALWNXCS PaKTOB) B cMcTeMe
topuanYeckux hakToB He ABsIAeTCA O4HO3Ha4YHbIM. Bonee Toro, Bonpoc o
Knaccuukaumm akToB-COCTOAHUN OONH U3 Hanbonee OUCKYCCUOHHbIX.

Hanbonblee pacnpocTpaHeHue, noxXanym, nonyydymna nges o BblAeNeHnn COCTOAHUN B
paMKaxX Knaccnumkaunum no «BoJieBoMy» NpuU3Haky, rae um bbis1o onpeneneHo MecTo
Hapagy C cobbITMAMN N OENCTBUSAMU B KadecTBe ocoboro 3seHa. CocTossHUS onpenenanu
KaK OTHOCUTENbHO CTabunbHble 06CTOATENbCTBA, KOTOPbIE CYLLECTBYIOT AINTENbHOE
BpeMs, NopoXXaas HernpepbiBHO UM Nepnoandeckn onpenesieHHble pungnieckme
nocnencTemsa. K HAM OTHOCUIN, B HaCTHOCTU, eCTeCTBEHHbIE CBOWNCTBA BeELLEN
(HepenuMocCTb, NOTPebNAEMOCTb, MPUHALNEXHOCTHbLIN XapakKTep), COCTOSAHME B POACTBE
nnn B bpake, HecoBepLUeHHONeTUE, HETPYOOCMNOCOOHOCTL U T.4.



Idpyras rpynna npaBoBefoOB BbiCKa3bliBasla MHEHME O TOM, YTO COCTOSAHUE KaK HEKUN
ANAWWMNCA nNpouecc SBAseTCa nNpennocbiyIKON NMPaBOOTHOLLEHUW, HO HE MOXXeT
paccMaTpuBaTbCs B KaYyecTBe Ipnan4eckoro pakTta; npu 3TOM BblCKa3biBa10Cb
YMO3aKJIl0O4EHNE O TOM, YTO OPUANYECKNUM (haKTOM SABASAETCHA HE COCTOSSHUE CaMO Mo
cebe, a Te U3MEHEHUSA, KOTOpblE OHO NpeTepneBaeT (BO3ZHUKHOBEHUE NN
npekpalieHne).[24]

N3 panbHenwmnx paccy>xXAe€HNM CTOPOHHNKOB 3TOW NO3MLMK C/1Ie[0Ba1o, 4HTO eC/in U
OTHOCUTb COCTOSAHMA K YACJY tOpnanNYeCcKux hakToB, TO «COBEPLUEHHO O4€BUOHO, 4TO
Hesb3a KaaccmpuumpoBaTh opnandeckme GakTbl Ha A4ENCTBUSA, COBbITUA N COCTOAHUS.

OencTBusa oTIMYatoTCa OT COBbITUN MO TOMY NPU3HAKY, YTO NepBble 3aBUCAT OT
4eI0BEYECKOW BOJIN, @ BTOPbIE - HET; COCTOAHMSA XKe OT/INYAKTCA OT OENCTBUN U
COObITNIN CBOUM ONALLMMCA XapaKTepoM, T. €. M0 COBEPLUEHHO APYroMy NMPU3HaKY.

NocnenHee 3aMevyaHne NpeacTaBaseTCs BeCbMa LEeHHbIM, 0COOEeHHO C y4eTOM TOro, 4To
[a)Ke CTOPOHHUKN BblOeNeHNSA COCTOSAHNN B KavyecTBe 0coboro 3seHa B Kiaccupumkaymm
Mo «BOJIEBOMY» MPU3HAKY MPU3HaBaJn, 4TO COCTOAHUSA MOrYT UMETb KakK BOJIEBOW
XapakTep (Npucywmn oencTemam), Tak N HEBOJIEBON XapaKTep (CBONCTBEHHbLIN
cobbiTnaM). MMeHHO 3anecb obHapyXxuBaeTcs npobnemMa «ConpsXXKeHns» rpynneol
COCTOSAAHUN C AEeNCTBUAMN N COBLITUAMN, KOTOPYIO MOXXHO NMPOUATIIOCTPMPOBaTb
cnepyowmMmn npuMepamMu.

Tak, HETPYAOCNOCOOHOCTL MO NpunynHe 3aboseBaHMsa TPagULMOHHO pacCMaTpMBaeTCH
Kak cobbiTne (lopnanvyeckmm pakT, He 3aBUCALLUA OT BOJIM YenoBeKa). B ToM cnyyae,
eCcJiIn OHa OINCA OOUNH OeHb, MOXXHO I C y4eTOM JaHHOro ornpegeneHus
paccMaTpuBaTb €e KaK cocTosHmne? MNMpeactaBnsgeTcs, 4TO OTHECTU ee K rpynne
COCTOSAHMN (ANAWMXCs pakKToB) A4OCTAaTO4YHO NpobaeMaTNYHO, HO MOXKHO MNPU3HaTb
haKToOM oQHOKpaTHOro gencteus. Ho ecnnm BpeMeHHass HETPYA0CNOCOOHOCTb
«3aTAaArmMBaeTCcsa», OHa nepexoanT N3 rpynnbl PakToB OLAHOKPATHOro A4ENCTBUA B rpynny
haKTOB-COCTOAHUN. TakuM 0bpa3oM, OAVH N TOT XKe PUONYECKUN PakT «MUrpUpyeT» B
paMKaX «BOJIEBOM» KNacCuukaymm B 3aBUCUMOCTM OT NPOOOSIKNTENBHOCTH
BO3OENCTBUA - MHOMO KPUTEPUSA, HEXXESIN Han4yne BOJIN.

MponnntoCcTpmMpoBaTbh YKa3aHHOE MOXKHO 1 Ha NMpMMepe CoNnoCTaBeHns 06bIYHOIro
rpa>kaaHCKO-NPaBoOBOro A0roBopa C Tak Ha3blBaeMbIM reHepasibHbIM OOrOBOPOM.
MepBbI 4OrOBOP BJ/IeYET «0QHOKPATHOE» BO3HMKHOBEHME 0bs3aTeNnbCcTBa
(06s3aTeNbCTBEHHOMO NMPaBOOTHOLIEHNS). BTopon (Anawmnncs) oorosop
npegycMaTpmBaeT 3aK/l04YeHME Ha ero OCHOBaAHNN N BO UCMNOJIHEHME pafa OAHOTUMHbIX



0O0roBOpOB, TO €CTb BbICTYNAaeT TeM CaMblM (PAKTOM-COCTOAHUEM (ANALMMCA PAKTOM),
KOTOpPbIN CyLLEeCTBYeT onpenesieHHoe BpeMs U B COMETaHUM C APYrUMU IOpnan4yeckumm
dhakTamMn nepnoamnyeckn cnocobcTeyeT BO3ZHUKHOBEHNIO HOBbIX HOPUANYECKNX
nocnencTesuid. [25]

SAKNMIOYEHUE

tOpnandecknm akT - 3TO Takoe sfiBsieHne 06 beKTUBHOW AEeNCTBUTESIbHOCTU, KOTOpOoe
obnagaeT cNOCOBHOCTLIO K IOPNANYECKON OLLEeHKe, CJly>Kalle OCHOBOW A5 BbiBOAA O
BO3MO>XHOCTU UCMNOJIb30BaHUA NN NMPUMeHeHUsA HopMbl (HopM) npaBa. NHbIMK cnoBaMu,
He Ka)Kgoe 00beKkTMBHOE ABJIeHNe UMeeT IopPULNYeCcKyro COCTaBIAILWYIO, @ TONIbKO TO,
KOTOopoe noanajgaeT rnof HOpMaTMBHO 0b03HavYeHHble nMpu3Haku. «CyLecTByeT pa3pbIB
BO BPEMEHUN MeXAY MOMEHTOM BO3HUKHOBEHUSA «HEraTUBHOI0» MaTepuasibHOro
NMPaBOOTHOLUEHUSA 1 NoC/eAyOWMM NpoLeccyasibHO-MPaBOBbIM OTHOLLEHNEM.

MepBoe - NpecTyniaeHne, NpaBoHapyLLUEHNE - BO3HUKAET B MOMEHT ero COBepLUeHus.
FoCynapCTBEHHbIN XKe opraH B Xo4e Npouecca JiNWb yCTaHaB/IMBaEeT, TOYHee,
KBaIMPULINPYET, «BMEHSIET» 3TOT (haKT...». I ec&im HET HOpPMbI, NpeayCcMaTpPUBaOLLEN,
4YTO AaHHOE AestHNUe OTHOCUTCS K YACJY NPECTYMHbIX, OHO HEe MOXXET 6bITb 06 bSBIEHO
npecTynjeHneM, He MoXXeT ObiTb BMEHEHHbIM B 3TOM Ka4YeCTBe COBEpPLUMBLLEMY €ro
nnuy. «fMpursHaeTca N1 OaHHOe AeNCTBUE IPUANYECKUM (PaKTOM, N Kakne npaBa n
0643aHHOCTM OHO MOPOXXAAET, 3aBUCUT OT BOJIM FOCYAapCTBa, PerynpyoLLero AaHHbIN
BUA 0OLLLECTBEHHbIX OTHOLLEHWIA».

O6LLecTBeHHbIE OTHOLWIEHNSA OAHOM N TOW »Ke CYLHOCTW Ha pa3HbIX 3Tanax CBOEro
CYLLEeCTBOBAHUA roCy4apCTBO MOXXET PeryiMpoBaTh No-pa3HoMYy. Pa3ninymsa npaBoBoro
peryampoBaHunst OTHOLLIEHMA 06yCNaBANBAOT M Pa3/INYNA B €ro MexXaHU3Me: O4HU U Te
>Ke XKU3HEeHHble 06CToATEeNbCTBA ABNAIOTCS haKTamMu, NPUBOASALLUMN B AeNCTBUE
pa3/IN4yHble MexaHN3Mbl MPaBOBOIro PeryanpoBaHus.

ABNeHnsa 0encTBUTENIbHOCTU NMPONCTEKAIOT B NMPOCTPAHCTBE U BO BPEMEHMN.
TpaAWUNOHHO Teopusa NpaBa noapasnenseT Ux rno BoJeBOMY NpU3HaKy Ha cobbiTns v
nencteuna. Mexpy tem, O.C. Modpdpe, rosopuT 06 0cobbixX «topnamndecKmnx
obcTosaTenbCcTBax», KOTOPbIE, MO MHEHWUIO YYEHOr 0, CYLWEeCTBYIOT Hapsaay € cobbiTnsamm v
OEeNCcTBMAMU, HO NpencTaBnatoT cobon ocobyto rpynny HEBONEBbLIX ABNEHUNIN, KOTOPbIE
CYLLeCTBYIOT MOCTOAHHO NN B Te4YeHue OJIMTESIbHOro BpeMeHu, NopoXX4atoT
HernpepbIBHO UK NepUoanYecKn onpeneneHHble npaBoBblie NOCIeACTBUSA U He
noralwlarTcsa B eAMHOKPATHOM aKTe NMpaBoBOro Aencrtemsa. C TOYKM 3peHnsa apyrux



YyYEeHbIX «Mog opnanyeckuMmn akTaMm Haao pa3yMeTb BCE COCTOSAHMSA CobbITnS
AEeNCTBUTENIbHOCTN, KOTOPbIM CBOMCTBEHHO YCTaHaBAMBaTb M NpekpallaTb npaBa».

Takum o6pa30M, KNhaccupmnkaumsa lopnanyecknx akToB No Xxapakrtepy BO34EeNCTBUSA
0OMNyCcKaeT HaxoXXAeHne coBnafatoWmnx no CoaepXXaHuw opnanyeckmnx qhakTtos B
pa3NNYyHbIX rpynnax. To eCTb B 3aBUCUMOCTU OT OJINTEJIbHOCTU BO34ENCTBUSA
aHa/IOrMYHbIM XKU3HEHHbIM 0OCTOATENBLCTBAM MOXET npmnaoaBaTbCA «pPa3J/iIndHOE
3ByYaHue»: B pe3yibTaTe PoACTBEHHbIe punandyeckre pakTbl MOPOXKAAT pa3/inyHbIe
ropnanyeckme rnocneanctsma B 3aBNCUMOCTU OT TOIMO 3Ha4YeHNA, KOTOpPOE npunoaeTcs
ONNTENbHOCTU NX BO3OENCTBUSA B COOTBGTCTBY?OLLI,EVI HOpMe IMpaBa.

NMpoBoAMMOe B paMKax 3TOW KiacCuurkKaumum pasrpaHmndeHne Ha rpynny MakToB
OOHOKPaTHOro AeNCTBUA U rpynny PakTOB-COCTOAHUN (ANAWMXCa (akToB) B
3aBUCMMOCTU OT OAHOKPATHOCTU UM NPOAOJIKNTENIbHOCTY BO3AENCTBUSA IOPUONYECKNX
(haKTOB OXBaTblBaeT BCe CyLLeCTBYOLME opuanyeckme hakThbl.

AdymaeTcs, n3noxeHHoe Nno3BoIsieT COrNacnTbCA C TEM, YTO B «POJIN» COCTOAHUSA MOTYT
BbICTYNaTb U AENCTBUA, N COBbITUSA, MpUYeM (PaKTbI-COCTOAHUSA «ABJIAIOTCA MO CBOEN
cyTn NMbo NOBTOPALMMUCA AeNCTBUAMNU, NNBO AnawmnmMmucs cobblTusamMm. Hu4ero nHoro
COCTOSAHMA NpeacTasnaTb cobonm He MOoryT. Ul B 3TUX ycnoBuax 6e3ycnoBHON NOALEPIKKN
3acnyxuBaeT BbiBog C.C. AnekceeBa 0 He06X0AMMOCTM pacCMaTpuBaTb COCTOSHME KaK
3BEHO B 0C0bOM Knaccuukaumm opuanyeckmnx hakToB No XxapakTepy AeNCTBUSA, HO HE B
paMKax Knaccuukaunum no «BoJIeBOMY» MpuU3HaKy, npegycMaTpuBaloLen
pasrpaHnyeHne IpuaAnYecknx akToB Ha coObbITUSA N EeNCTBUS.

YCcTaHOBMB TakuUM 06pa3oM, 4TO (PaKTbl-COCTOSIHMS eCTb Fpyrnna puandecknx akTos B
CaMOCTOSITENIbHOWN (paccMaTpuBaeMon) Knaccudmkaumm, cnenyeT ykasaTb, 4TO
HeOeMMoCTb, NOTPebNAeMoCTb, MPUHAANEIXHOCTHbLIN XapaKTep BELLEeN, HaxoXXAeHne B
POLACTBE N NPOYME XapaKTEPUCTUKM CaMOro XXNU3HEHHOI0 06CTOATENLCTBA, €ro
cybbekToB N 06bEKTOB He MOryT BbITb pa3rpaHNyYMBaeMbl N0 YKa3aHHOMY KpUTeputo
XapakKTepa BO34ENCTBUS.

IT0 06BACHAETCA TEM, YHTO YKa3aHHbIE XapaKTEPUCTUKM (PaBHO KakK U NHble CBONCTBA,
MPU3HaKN K T.MN.) ABNAIOTCHA 3/IEMEHTaMN COCTaBa IOPNONYECKOro pakTa, HO OHU He
MOryT pacCMaTpMBaATbLCA KaK CaMOCTOATEsIbHbIE opunandyeckmne pakTol.
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MpunoxeHe 1



KOpuduyeckue hakmbi 8 2paXKO0aHCKOM fnpaee

CobbITus HAevcTBuUA
abconwTHbIe OTHOCUTEelNnbHbIe npaBomMepHbIe npoTuBonpaBHbIE
aKThbl NOCTYMKMN
PeweHusa coopaHum
AKTblI Bnactu COenku

(c 1.03.13)

MpunoxeHue 2



Ocnoeanua 603HUKHOGEHRUA 2PANCOAHCKUX
npacooOMHOWERU

R Horosopsl n nubIe cIe/IKH, KAK NPeLyCMOTPEeHHbIe 3aKOHOM, TAK H He
NpeIyCMOTPEeHHBIE, HO He POTHBOpeYAll[HEe eMYV

m AKT]:I TFOCYIAPCTBEHHBIX OPI'aHOB H OPraHoB MECTHOI'O CAMOYIIDABJICHHMH

(AN Cvie6unie pemenns:

&U HI]HOGDCTBHHG HMYHIeCTBa Ha OCHOBAHHAX, TONVCKACMbIX 3AKOHOM;

[ Cosnanme MPON3BeIeHH il HayKH, JIHTePATYPbI .HCCKYCTBA, H300peTeHH il H HHBIX
Pe3y/IbTaTOB HHTELIEKTY AJIbHOIl 1esi TeJIbHOCTH;

(| Ipuunnenne Bpexa Apyromy Juiy:

l_ll_ﬂ HeocnoBarteibnoe o6ora IIeHHe;

L] Wusie aeiicraus rpazk/IaH H IOPHIHYECKHX JIHII, PeLYyCMOTPEeHHbIE 3aKOHOM H
HHBIMH NIPABOBBIMH aKTAMH, 2 TAK 7Ke XOTSI H He IPeIyCMOTPeHHBbIE 3AKOHOM H
TAKHMH aKTAMH, HO B CIJTY OOIIMX HAYAJI CMBIC/Ia I'PAKIAHCKOI0
3AKOHOIATE/ILCTBA, MOPOKAAIONHE IPAMKIAHCKHE NIPABa H 00A3AHHOCTH;

[_I;Q COﬁBITI-IH, C KOTOPBIMH 3aKOH HJIH HHOI l'lpaBDBOﬁ AKT CBA3ZBIBACT HACTYILIEHHE

4 rpaskJIaHCKO- IPABOBLIX MOCIeICTBHI. >

MpunoxeHue 3



IIOHATHE IOPUHIHYECKHUX
$AKTOB

IOpuaunyeckue hpakTbl - KOHKpPETHbIe
XU3HEeHHble 06cToATeNbCTBA,
KOTOpble B COOTBETCTBUMM C HOpMaMM
npaBa BJIEKYT HacTynJieHue
onpepesieHHbIX IOpUaNnYecKnXx
nocsieaCTBMM - BO3SHUKHOBEeHMe,
M3MeHeHMe U npeKpalieHue
rpaXXpaHCKMX NPaBOOTHOLLUEHUN

(KpacaBumkos O.A.)
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